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Faculty and Author Biographies 
 

Barth F. Aaron is a gaming industry consultant in Reno, Nevada, with a concentration in regulatory 
compliance and licensing as well as corporate governance and administration. With more than 25 years’ 
experience, Mr. Barth started in the gaming business as a deputy attorney general with the New Jersey 
Division of Gaming Enforcement. He has served as secretary and general counsel for Full House Resorts, Inc. 
He also was corporate director of regulatory compliance and risk management for Penn National Gaming, Inc. 
Mr. Barth is a member of the International Association of Gaming Advisors and the International Masters of 
Gaming Law. 

Thomas N. Auriemma is a gaming attorney and consultant for the casino industry. He is currently a member 
of the Penn National Gaming, Inc. Compliance Committee. From 2007 to 2011, Mr. Auriemma was the vice 
president/chief compliance officer of Penn National Gaming, Inc. and the president of a number of its 
subsidiaries. He is also a member of the Compliance Committee of Casino Rama in Ontario. Previously, he was 
a casino regulator in New Jersey for over 28 years. In 2002, he was appointed by the governor of New Jersey 
as the director of the Division of Gaming Enforcement. He held this position until 2007.  

John W. Barron is the deputy executive director and general counsel for the Ohio Casino Control Commission 
in Columbus. He assists the executive director with overseeing the commission’s general operations and all of 
its divisions, and advises and counsels the agency on all matters, including gaming, labor and employment, 
Ohio’s Sunshine and Ethics Laws, and the Administrative Procedures Act. He is a member of the International 
Masters of Gaming Law. Mr. Barron previously served as chief legal counsel for the Ohio Senate. 

William Bogot is a partner at Fox Rothschild LLP in Chicago. He represents clients in highly regulated 
industries and has worked for all three branches of the Illinois government. A former legal adviser to the 
Illinois Gaming Board (IGB), he authored much of Illinois’ gaming regulations and advised the IGB and the 
Governor’s Office on all aspects of gaming law and regulation. Mr. Bogot draws upon this and his other 
government experience to counsel clients in gaming and other industries that have heavy regulatory 
oversight.  

Jennifer Carleton is a shareholder with Brownstein Hyatt Farber Schreck in Las Vegas. She counsels clients 
on corporate and regulatory matters, focusing on the licensing aspects of deal structures and transactions, 
mergers and acquisitions, reorganizations, and public finance. She has spent the last 19 years of her career in 
gaming, first as in-house counsel for an Indian casino and for the last decade as an adviser to the premier 
public and private gaming companies in the U.S.  

Mark Clayton is a shareholder of Greenberg Traurig and co-chair of the firm’s Global Gaming Practice in Las 
Vegas. He served for four years as a member of the Nevada Gaming Control Board, a position which he served 
until December 31, 2008. Before joining the board, he held corporate legal and general counsel positions 
three public gaming companies. Mr. Clayton started his legal career in private practice, with an emphasis on 
corporate, commercial and securities law.  

Tiffany E. Conklin is the attorney member of the California Gambling Control Commission where she has 
served since 2010. Prior to her appointment, she served nine years in the California State Legislature, most 
recently as chief of staff to State Senator Tom Harman. In addition to her work for the legislature, she was an 
adjunct professor at Golden Gate University where she taught courses on administrative law and judicial 
governance. Commissioner Conklin earned a J.D. from the University of the Pacific, McGeorge School of Law 
and a B.A. in Government from California State University, Sacramento.  

Paul Connelly is the director of licensing at the Massachusetts Gaming Commission in Boston. He is 
responsible for all functions related to license administration required by the Expanded Gaming Act, 
including licensing of all gaming establishment employees and vendors, qualification of directors and officers 
of gaming vendors, issuance of gaming beverage licenses, and licensing of gaming schools. He is a graduate of 
Bowdoin College and has a Master of Arts from the Fletcher School of Law and Diplomacy, where he 
concentrated in international security studies. 
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Leonard Court is a director with Crowe & Dunlevy in Oklahoma City. He joined the firm in 1972. Mr. Court 
has served as a member of the U.S. Chamber of Commerce Labor Relations Committee since 1997. He has 
served as chairman of the Wage, Hour and Leave Subcommittee since 1999. He serves on the selection review 
panel for the Tenth Circuit. Mr. Court served in 2009as the employer vice-chair of the ABA Section of Labor 
and Employment Law task force on sponsorships, donations and grants. Mr. Court is a graduate of Oklahoma 
State University (B.A., 1969) and Harvard Law School (J.D., 1972). 

Scott D. Crowell, of Crowell Law Offices’ Tribal Advocacy Group in Sedona, Arizona, has practiced extensively 
in the area of Indian law since the late 1980s. He has been extensively involved in Indian gaming issues in 
several states and on national issues, including as lead attorney in several lawsuits involving the 
interpretation and application of Indian Gaming Regulatory Act. He has also served as lead negotiator in 
numerous tribal-state compact negotiations in eight states, and as lead attorney regarding administrative 
approvals with the Department of the Interior and National Indian Gaming Commission. 

Bill Curran is a partner at Ballard Spahr LLP in Las Vegas. He is also a former chairman of the Nevada Gaming 
Commission (1989-1999) and former chairman of the International Association of Gaming Regulators (1992-
1994). His practice focuses on state and local government relations law, including all aspects of gaming law. 
He serves on the compliance committee of several major gaming companies. He was former president of the 
State Bar of Nevada (1989) and the National Association of County Civil Attorneys and currently serves as 
Chairman of the Board of Nevada Legal Services (NLS) and Vegas PBS. 

Laura D'Angelo is partner at the law firm of Dinsmore & Shohl and is chair of their equine and gaming group 
in Lexington, Kentucky. She is an adjunct professor at the University Kentucky College of Law, teaching 
Equine Law. Her practice focuses primarily on equine and gaming law, and business transactional law. She is 
a member of the IMGL, the IAGA, and the ABA Committee on LLCs and Partnerships. She obtained her MBA 
from York University in Toronto (1990) and her J.D. from the University of Kentucky College of Law (1996). 

Marc C. Dunbar is partner in the law firm of Jones Walker, LLP in Tallahassee, Florida. For nearly two 
decades, he has served as counsel to a host of gaming clients. Mr. Dunbar is regularly asked to appear before 
legislative and administrative panels to comment on changes to Florida’s various gaming laws as well as to 
provide assistance in drafting changes to Florida’s gaming rules and statutes. He is an author of gaming 
related articles and media commentator on state and national gaming issues and has been qualified as an 
expert witness on gambling. 

J. Kelly Duncan is a partner in Jones Walker’s admiralty and maritime practice group in New Orleans. He is 
also a past member of the firm's Board of Directors (2006-2014) and he is head of the firm's Gaming practice. 
Mr. Duncan has more than 35 years of experience handling admiralty, maritime, and international and 
customs law matters. His maritime practice includes both domestic and international matters relating to 
marine acquisitions, financings, vessel construction, regulatory issues, maritime lien enforcement and 
foreclosures, contracts of affreightment, terminal tariffs, and charter parties. 

Marc Ellinger is a partner with Blitz, Bardgett & Deutsch, LC, with offices in St. Louis and Jefferson City, 
Missouri. He has actively engaged in the legal representation of gaming clients since 1999. He has extensive 
experience in regulatory matters regarding financial transactions as well as litigation experience representing 
gaming clients in regulatory actions and in the state courts of Missouri. 

Jayme Hartley Fountain is a full-time assistant prosecuting attorney in Pickaway County, Ohio, where she 
handles all levels of felony criminal cases including appeals, township legal work including zoning, assists as 
legal counsel for all elected officials and has worked extensively with the Ohio Attorney General’s Office on 
several collaborative efforts. She also serves as the solicitor for the Villages of New Holland and Williamsport, 
and recently began serving as the magistrate for the Village of Laurelville. She earned her B.S. Degree in 
Chemistry from the University of Kentucky in 2002 and her J.D Degree from Capital University Law School in 
2006.  

Patrick Fowler is the chair of Snell & Wilmer’s privacy, data protection and cyber security practice area and 
a senior member of the product liability practice group in Phoenix. He also leads the firm's e-discovery and 
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information governance committee. His practice concentrates on representing companies facing complex or 
high-stakes technology, product liability and business claims, including data breach and privacy claims. He is 
an executive council member of the State Bar of Arizona Technology and e-Commerce Section and a member 
of the executive committee for the State Bar of Arizona Standing Committee on Technology. He is a 1988 
graduate of the University of Kansas School of Law. 

Jason Giles is the executive director of the National Indian Gaming Association in Washington, D.C.  

P. Gregory Giordano is a partner and the vice chairman of the gaming practice group in the Las Vegas office 
of McDonald Carano Wilson LLP. His practice is concentrated in the areas of gaming compliance, licensing and 
regulation, especially regarding publicly traded gaming companies, financing and other transactions. He 
served as the first chief of the corporate securities division of the Nevada State Gaming Control Board from 
1989 to 1992. He also served as a deputy attorney general in the Nevada Attorney General’s Office from 1984 
to 1989, including in its gaming division.  

Daniel J. Gustafson is the executive director and commissioner, gaming commission, with the Oneida Indian 
Nation in Verona, New York. In this capacity, he manages the regulatory oversight for all Class II and Class III 
casino gaming and licensing of casino employees at Turning Stone Resort and Casino. Previously he was the 
senior vice president for government affairs at Scofes & Associates Consulting, Inc. in Lansing, Michigan.  

Stephen Hart is the gaming practice group leader at Lewis Roca Rothgerber in Phoenix. He formerly served 
as director of the Arizona Department of Gaming and was Governor Hull’s personal legal advisor on Indian 
gaming where he was part of the governor’s team for negotiation of new Tribal-State gaming compacts with 
Arizona tribal governments. Since returning to private practice in 2003 he has been representing tribes on 
gaming matters, including gaming ordinances, financings, tribal/state compacts, development and 
management agreements, land into trust and Indian lands determinations. Mr. Hart is a graduate of UC 
Berkeley School of Law. 

Christopher W. Hinckley is an attorney with Brown & Weinraub in Albany, New York. He counsels gaming 
companies (casino owners, gaming equipment manufacturers and suppliers) on legal and regulatory matters. 
In New York and other states, he advises start-ups and established gaming companies on federal and state 
laws related to gambling. Before joining Brown & Weinraub, Mr. Hinckley served as legal and general counsel 
to the Missouri Gaming Commission. He received his bachelors and masters degrees in history and education 
from Union College in Schenectady, New York and attended law school at St. Louis University in Missouri. 

Constance Jones is director of responsible gaming for the Association of Gaming Equipment Manufacturers.  
Her role has helped to strengthen the bridge of communication and understanding between the gaming 
industry, specifically that of a gaming technology providers, and the problem gambling communities. Ms. 
Jones, a twenty-year veteran of the gaming industry, has presented at numerous conferences and events 
around the world on the gaming manufacturer’s role in responsible gaming and the evolution of responsible 
gaming technologies. She was appointed by Nevada Governor Gibbons and then reappointed by Governor 
Sandoval to serve on the state’s Advisory Committee on Problem Gambling.  

Richard S. Kalm is responsible for the direction, execution and coordination of all activities related to the 
regulation of commercial gaming, horse racing and casino-style charitable events in Michigan. In addition, he 
has oversight of compact compliance by Michigan’s 23 tribal casinos. He was appointed Michigan Gaming 
Control Board executive director in 2007 and later reappointed to a term expiring on June 3, 2019. Mr. Kalm 
previously served as chief of staff for the Macomb County (Mich.) Sheriff’s Office and held a series of 
increasingly responsible positions during more than 30 years in law enforcement.  

Lynne Levin Kaufman is a partner at Cooper Levenson in Atlantic City, New Jersey. She works with all 
aspects of gaming law, including traditional casino law and the new frontier of internet gaming. She also has 
experience in licensure, financings, casino acquisitions and sales, compliance, investigations, new game and 
gaming equipment approvals for casino companies, gaming suppliers, technology vendors and lenders 
worldwide. She is the vice-chair of the American Bar Association Gaming Law Committee.  
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Peter Kulick is a member of Dickinson Wright PLLC in Lansing, Michigan. For over a decade, he has brought 
creative solutions to clients' complex and tax-driven transactions, as well as numerous gaming related 
transactions. Prior to practicing law, he served on the staffs of a U.S. Senator and a U.S. Congressman. Mr. 
Kulick regularly speaks at North American and international conferences, and is an author on gaming and tax 
law matters.  

Katie S. Lever has been general counsel of several of the gaming industry’s most dominant, publicly traded 
suppliers.  In these roles, Katie led two of the gaming industry's most significant mergers, each time playing a 
key strategic and legal role in her role as general counsel of the acquired entity.  As a result of these 
consolidations, Ms. Lever has most recently held the roles of EVP and general counsel of Scientific Games, SVP 
of legal and compliance and general counsel of Bally Technologies, and EVP and general counsel of SHFL 
entertainment.  Previously, Ms. Lever was the first general counsel and executive vice president of Global 
Cash Access. 

Steven Light is the associate vice president for academic affairs and professor of political science and public 
administration at the University of North Dakota. With frequent collaborator Kathryn R.L. Rand (Dean and 
Floyd B. Sperry Professor of Law), he is co-founder and co-director of the Institute for the Study of Tribal 
Gaming Law & Policy. He has published some forty articles, chapters, and essays as well as three books on 
Indian gaming. Mr. Light has testified on Indian gaming regulation and oversight before the U.S. Senate 
Committee on Indian Affairs, and serves on the editorial board of the Gaming Law Review & Economics.  

Michael D. Lipton is a partner at Dickinson Wright in Toronto. He has extensive practice before gaming 
regulatory authorities throughout Canada. He also advises clients in regard to compliance, governance and 
due diligence requirements integral to the gaming industry. He also counsels clients in regard to amendments 
to gaming legislation enacted by government of Ontario including drafting legislative amendments. He is a 
graduate of the University of Toronto and the Osgoode Hall Law School. 

Kate C. Lowenhar-Fisher is a member at Dickinson Wright, PLLC in Las Vegas. She counsels many of the 
world’s premier gaming companies on regulatory issues in connection with mergers and acquisitions, 
corporate restructuring, reorganizations and financings. She regularly represents individuals and businesses 
before regulatory agencies, including the Nevada State Gaming Control Board, the Nevada Gaming 
Commission, the Clark County Liquor and Gaming Licensing Board and the Las Vegas City Council. Prior to 
joining Dickinson Wright, PLLC, she was a shareholder at Brownstein Hyatt Farber Schreck, LLP. 

Patrick Madamba Jr. is counsel at Fox Rothschild LLP in Atlantic City, New Jersey. He has practiced gaming 
law for more than two decades, and he has represented casinos, private equity and investment banking firms, 
real estate developers, Internet gaming companies and gaming equipment vendors. Prior to joining the firm, 
He was of counsel to an intellectual property litigation boutique. He also served as senior counsel at Akin, 
Gump, Strauss, Hauer & Feld, LLP. 

John K. Maloney is founder and principle attorney of The Law Offices of John K. Maloney. He divides his time 
working at the firm's Las Vegas and Sacramento offices. Mr. Maloney specializes in the area of regulatory law 
and assists gaming clients in domestic and international markets. He has spent more than 30 years in the 
gaming field, eight years with the Nevada Gaming Control Board’s Investigations Division and four years with 
the Casino Control Division in Queensland, Australia. He is also a founding member of the International 
Masters of Gaming Law. 

Vince Manfredi is the president of Manfredi Consulting, LLC. He is a marketing executive with more than 
thirty years of providing profitable solutions for gaming and hospitality companies. Mr. Manfredi has served 
in senior marketing positions for major gaming suppliers Acres Gaming and International Game Technology. 
He founded a consultancy in 2012 and his group now provides strategic guidance and tactical support to 
casinos and gaming industry suppliers. He sits on the board of directors of the California Council on Problem 
Gaming.  

Emily Mattison is of counsel in the global gaming practice group at Greenberg Traurig, LLP in Chicago. She 
previously served in a variety of roles, including general counsel, of the Illinois Gaming Board from 2010-
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2015. She was also legal counsel to the Office of the Governor of Illinois from 2008-2010. Ms. Mattison is a 
member of the Chicago Bar Association, the International Association of Gaming Advisors and the 
International Masters of Gaming Law. 

D. Michael McBride III is second Vice President of the International Masters of Gaming Law. He chairs Crowe 
& Dunlevy’s Indian Law and Gaming Practice group in the Tulsa, Oklahoma office. He is a former general 
counsel, Indian law section chair and national board member to the Federal Bar Association. He is a former 
Tribal Supreme Court Justice and currently serves as attorney general for a number of tribal governments. He 
speaks frequently on federal Indian law and gaming and has published more than fifty articles. 

Donald S. McGehee is the division chief of the alcohol and gambling enforcement division of the Michigan 
Department of Attorney General. He serves as chief legal counsel to the Michigan Gaming Control Board, 
Bureau of State Lottery, Charitable Gaming Director, Horse Racing Director, Michigan Liquor Control 
Commission, and the Michigan Sheriffs’ Coordinating and Training Council. He works closely with the Gaming 
Control Board and Lottery Commissioner in regulating gaming and overseeing tribal casino compact issues. 
He also works closely with law enforcement agencies in combating illegal gambling operations. 

Sean McGuinness is a partner in Lewis Roca Rothgerber’s gaming practice group in Phoenix. His practice 
focuses primarily on  commercial gaming matters in Nevada, Colorado, Iowa and Mississippi, as well tribal 
gaming matters.  He is also involved with the firm’s bankruptcy practice group in relation to gaming 
bankruptcy  matters. Mr. McGuinness was previously with Beckley Singleton, which partnered with Lewis 
Roca Rothgerber in 2007.  Prior to joining the firm, he was vice president and general counsel for The Resort 
at Summerlin, had a private gaming law practice in Mississippi  and served as compliance director for the 
Mississippi Gaming Commission. 

Sue McNabb has worked with the Louisiana legislature and served as assistant attorney general for the 
Louisiana Department of Justice and as an attorney for the Louisiana Legislative Auditor. She has an extensive 
background in corporate law in the private sector where she worked as general counsel of an INC 500 
Company and as vice president of administration with a national not-for-profit corporation. Prior to that, she 
taught at Louisiana State University in Baton Rouge. Presently, she works as a consultant and with the public 
sector in Louisiana. She is editor of American Gaming Lawyer and serves as the executive director of the 
International Masters of Gaming Law. 

Alan P. Meister is a principal economist at Nathan Associates in Irvine, California. He specializes in the 
application of economic analysis to litigation, regulatory, public policy and strategic business matters. He has 
extensive experience analyzing economic issues related to the gaming industry, including Indian gaming, 
commercial casinos, racinos, card rooms, and online gaming. He leads the firm’s gaming industry and Indian 
gaming consulting practices, providing consulting to tribes, federal, state, and local governments, gaming 
operators, gaming suppliers, and investors. In addition to his consulting work, Dr. Meister has also conducted 
years of independent, scholarly research on the gaming industry and authored a number of publications, most 
notably his annual study, the Indian Gaming Industry Report, which has been cited by the U.S. Supreme 
Court.   

Keith C. Miller is the Ellis and Nelle Levitt Distinguished Professor of Law at Drake University Law School in 
Des Moines, Iowa.  

Kevin P. Mullally is the general counsel and director of government affairs of Gaming Laboratories 
International, Inc. (GLI) with its headquarters located in Lakewood, New Jersey. He serves as GLI’s primary 
liaison to elected officials at the state and federal level, regulatory agencies, key organizations devoted to 
developing gaming and casino policy as well as senior level executives of gaming equipment manufacturing 
companies. He is also a key liaison with regulators internationally. 

John H. Oberle is co-chair of Ice Miller's Ohio Government Law Group in Columbus. He has more than 20 
years of experience as a regulatory attorney, public sector advocate and lobbyist to ensure clients' interests 
are well represented regionally before state governmental agencies, city halls and the Ohio statehouse. 



vi 
 

Kevin C. Quigley is a principal at Grant Plant Moody in Minneapolis. He advises clients with gaming law 
transactions and compliance matters, as well as Indian country business and regulatory issues. He serves as 
chair of Gray Plant Mooty’s national Gaming Law and Indian Country & Regulatory Affairs practice teams. 

Kathryn R.L. Rand is dean and Floyd B. Sperry Professor of Law at the University of North Dakota School of 
Law. She is widely recognized as among the nation’s leading experts on Indian gaming, federal Indian law, and 
tribal-state-federal intergovernmental relations. Along with Dr. Steven Andrew Light, she co-directs the 
Institute for the Study of Tribal Gaming Law and Policy at the University of North Dakota. She received her 
J.D. from the University of Michigan and her B.A. University of North Dakota. 

Pieter Remmers is a consultant in the area of responsible gaming, consultancy and training of gambling 
industry professionals in Amsterdam. He has been involved in projects with the gambling industry already 
since 1989. He is currently involved in the development of online education programs on problem gambling 
and responsible gaming and responsible gaming solutions to support players’ gaming decisions and online 
treatment modules. 

Timothy Richards is senior vice president, payments innovation with Everi Holdings, Inc. in Las Vegas.  

Jennifer Roberts is partner with Duane Morris LLP in Las Vegas. She focuses her practice on gaming law, 
including gaming licensing, gaming compliance and gaming law development. She regularly appears before 
the Nevada Gaming Control Board and Nevada Gaming Commission, as well as local councils and 
commissions. She is also an adjunct professor of gaming law at the William S. Boyd School of Law and the S.J. 
Quinney College of Law, University of Utah.  

John N. Roberts is the executive director for the Pokagon Gaming Commission in Michigan. Previously he 
was deputy commissioner for the San Manuel Gaming Commission in Southern California, executive director 
for the San Pasqual Gaming Commission’, and executive director at Robinson Rancheria Gaming Commission, 
among others. Mr. Roberts, an attorney, is a member of the International Masters of Gaming Law, the Kansas 
Bar Association, and board member of National Tribal Gaming Commissioners and Regulators. He has 
appeared on numerous panels nationwide and authored many nationally published articles.  

Christopher Rogers is vice president, senior corporate counsel at Penn National Gaming with headquarters 
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I. Introduction to Supplier Licensing 

Subject to certain exceptions, contractors, subcontractors, and suppliers of goods and 
services to Detroit's three casinos are required to be licensed as "suppliers" or be exempted as 
"vendors" under the Michigan Gaming Control and Revenue Act ("Act") and the Michigan 
Gaming Control Board's Administrative Rules ("Rules").  It must be emphasized that the Act and 
the Rules apply only to Detroit's casinos.  Michigan's Native American casinos are not subject to 
either the Act or the Rules.  The regulatory process followed by Michigan's many Native 
American casinos is governed by individual tribal ordinances and policies and, to a limited 
extent, by the Indian Gaming Regulatory Act, 25 USC 2701 et seq.  Except where otherwise 
noted, the discussion set forth in this article is limited to the regulatory framework for the Detroit 
Casinos as established by the Act and the Rules. 

Suppliers that provide "gaming related" goods and services are required to obtain a 
supplier license from the Michigan Gaming Control Board (the "Board").  Suppliers of 
"nongaming related" goods or services must obtain a supplier license if they meet certain dollar 
thresholds of business relating to the casino enterprise unless they are eligible for and obtain an 
exemption.  Suppliers of "nongaming related" goods and services in amounts under the threshold 
requiring licensure as a nongaming related supplier may be treated as a "vendor" if, but only if, 
they timely apply for and obtain a nongaming vendor exemption. 

A "supplier" is defined as a person who provides a Detroit casino licensee or casino 
enterprise with goods or services regarding realty, construction, maintenance, or the business of 
the casino, casino enterprise, or related facility on a regular or continuing basis.  Supplier groups 
include, but are not limited to, persons who engage in junket enterprises, security businesses, 
manufacturers, distributors, persons who service gaming devices or equipment, garbage haulers, 
maintenance companies, food purveyors, and construction companies. 

In addition, key management employees overseeing services provided to Detroit casinos 
for suppliers required to obtain a supplier's license from the Board, as well as supplier employees 
providing onsite casino services or given remote access to onsite casino systems for repair or 
upgrade services, are generally required to obtain an occupational license in order for the 
supplier to supply the casino industry or to work on casino projects.  Contractors/suppliers of 
products to tribal casinos that have received licenses from tribal casinos will still need to follow 
the Act's and Board's licensing procedures to do business with any Detroit casino licensed under 
the Act (hereafter referred to as a "Detroit Casino" or the "Detroit Casinos"). 
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II. Contractual Requirement/Indication of Interest 

The Board will not process an application for a supplier's license unless the applicant has 
a written indication of interest from a Detroit Casino stating that the Detroit Casino is interested 
in conducting business with the supplier. 

III. Nongaming Vendor Exemption Application 

All persons providing any goods or services for the operation of a casino or casino 
enterprise and all persons providing goods or services for construction of a casino or casino 
enterprise are required to obtain a supplier's license from the Board unless they are eligible for 
and have applied for and obtained an exemption. 

A supplier is automatically granted an exemption from obtaining a supplier license if the 
supplier is providing under $50,000 worth of nongaming goods or services to Detroit Casino 
licensees in any rolling 12-month period.  A supplier is eligible to apply for and obtain a vendor 
exemption if the supplier is providing $50,000 or more of nongaming goods or services but less 
than $400,000 to each of the three Detroit Casinos during any rolling 12-month period.  
Suppliers seeking the vendor exemption are required to timely file an application for a vendor 
exemption with the Board together with a $200 application fee. 

Suppliers who provide goods and services to a Detroit Casino as part of the distribution 
of "complimentaries" to casino patrons may apply for a vendor exemption.  Complimentaries are 
amenities provided to casino patrons to reward their patronage or to provide goodwill and are 
typically referred to as a casino's "Comp Program" or words to that effect.  Suppliers of 
complimentaries are eligible for the vendor exemption provided that (1) the complimentaries are 
not used to pay for alcohol and are not converted to cash or its equivalent, (2) the supplier does 
not charge the Detroit Casino for any portion of the complimentary that is not used by the casino 
patron to whom it is issued, (3) the supplier permits the Board staff to inspect the supplier's 
accounting records and business premises, (4) the supplier properly accounts for all transactions 
and retains itemized records documenting the good or services provided to casino patrons 
pursuant to the complimentaries and (5) the $400,000 per Detroit Casino threshold in any rolling 
12-month period (described supra) is not exceeded.  Suppliers seeking this exemption must make 
their complimentaries services available to all three Detroit Casinos on a non-exclusive basis 
under similar or reasonably comparable terms and conditions.  Suppliers who provide 
complimentaries to the Detroit Casinos and who do not meet the above criteria in any respect are 
required to timely apply for and obtain a nongaming supplier license from the Board. 

A Nongaming Vendor Exemption Application must be completed by all persons 
supplying goods or services totaling $50,000 or more in any rolling 12-month period who are 
seeking a vendor exemption from the supplier licensing requirements. 

All suppliers receiving a vendor exemption (other than suppliers automatically exempt) 
will be assigned a vendor exemption number.  Vendor exemptions are effective for one year 
from the date of issuance or until a final decision is made on a renewal application that is filed at 
least 30 days before the date on which the existing exemption will expire.  Vendor exemptions 
are in effect only so long as all requirements for the exemption continue to be met. 
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A vendor exemption is not a license and is merely a conditional waiver of the supplier 
licensing requirements of the Act and Rules.  In the event that the necessary conditions for 
exemption from supplier licensing requirements are no longer being met, the Executive Director 
of the Board may summarily suspend the vendor exemption and inactivate that person's vendor 
number if it appears that the public health, safety or welfare requires emergency action.  Actions 
or omissions that will require emergency action include, but are not limited to, the following: 

♦ The termination of the contractual or business relationship with the Detroit Casino 
licensee(s) or its subcontractor relationship; 

♦ Material misrepresentations to the Board; 

♦ Failure to disclose information upon request of the Board or Executive Director of 
the Board; 

♦ Any noncompliance with, or violation of, the Act, the Board's administrative rules, 
or Board resolutions; or 

♦ Evidence that the person would not be eligible or suitable for licensure. 

 
If the circumstances that caused the summary suspension are corrected or ameliorated to the 
satisfaction of the Executive Director of the Board, the vendor exemption may be reinstated. 
 

The vendor exemption policies of the Board are periodically reviewed and updated by the 
Board to assure the integrity of the Detroit Casino gaming industry.  Therefore, persons 
interested in providing goods and services to the Detroit Casinos should make appropriate 
inquiries regarding any current Board policy as of the time that business arrangements are being 
negotiated with the Detroit Casinos. 

The Act provides that all businesses doing business with the Detroit Casinos are subject 
to background reviews.  The Board has adopted Rules consistent with the Act's requirements, 
including reservation of the right to subject all suppliers seeking a vendor exemption to a 
background investigation to the same extent as those required for licensed suppliers.  This 
reservation is a factor often overlooked by suppliers.  The Act and the Rules give the Board and 
its staff broad discretion in determining the nature and scope of investigations so long as policies 
and procedures are uniformly and consistently applied within the framework of the Act and 
Rules. 

IV. Supplier Licensing 

A. Suppliers of Gaming-Related Goods and Services 

Regardless of the total dollar amount of business transacted, businesses providing 
gaming-related goods or services must by licensed by the Board.  Persons or entities that are 
always required to be licensed as a supplier under the Act include, without limitation, the 
following: manufacturers, suppliers, distributors, servicers, and repairers of slot machines, 
electronic gaming devices and machines, cards, dice, gaming chips, gaming plaques, slot tokens, 
prize tokens, dealing shoes, drop boxes, computerized gaming monitoring systems, bill 
exchangers, credit voucher machines and other devices, machines, equipment, items or articles 
utilized in gaming; providers of casino credit reporting services; and casino surveillance and 
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security systems and services.  The Board has developed a contractor/supplier license application 
form for the gaming-related supplier, which differs from the nongaming supplier application 
form. 

B. Suppliers of Nongaming Goods and Services 

Subject to certain field of commerce exemptions (discussed infra) a supplier of 
nongaming goods or services is required to obtain a supplier license from the Board unless the 
supplier is eligible for and has timely applied for and obtained a nongaming vendor exemption 
(discussed supra). 

The Board requires supplier licensing for nongaming suppliers providing goods or 
services for the construction or operation of any of the Detroit Casinos where the annual dollar 
amount of business is equal to or greater than $400,000 within any rolling 12-month period.  In 
addition, the Board has the authority to require suppliers who do not meet these dollar thresholds 
in goods or services for the construction or operation of any of the Detroit Casinos to nonetheless 
obtain a supplier license whenever the Board, in the reasonable exercise of its discretion, 
determines that supplier licensing is necessary to protect the public interest. 

Certain suppliers of nongaming goods and services that are not eligible for either a 
vendor exemption (discussed supra) or a field of commerce exemption (discussed infra) may 
nonetheless seek an exemption from the supplier license requirement.  The following classes of 
suppliers are eligible to apply for an exemption: 

♦ A business regulated by another regulatory agency in the state of Michigan. 

♦ A publicly traded entity that derives less than five percent of its annual gross 
revenues from business with the Detroit Casinos and agrees to provide 
documentation of overall gross revenue and overall gross revenue from doing 
business with the Detroit Casinos. 

♦ A media outlet that sells advertising that derives less than five percent of its annual 
overall gross revenues from advertising by the Detroit Casinos and agrees to provide 
documentation of overall gross revenue and overall gross revenue from doing 
business with the Detroit Casinos. 

♦ A business that provides goods or services in insubstantial or insignificant amounts 
or quantities. 

♦ A business that considers licensing unnecessary to protect the public interest or to 
accomplish the policies and purposes of the Act. 

 
It should be emphasized that the Board is very circumspect in granting such exemptions. 

 
The nongaming goods and services provided may include any of the following:  alcoholic 

beverages; food and nonalcoholic beverages; gaming table layouts; non-value gaming chip 
sorters; garbage handling and pickup; vending machines; linen supplies; laundry services; 
landscape; janitorial and building maintenance services; management and operation of casino 
enterprises and junket enterprises; limousine services; real estate and building and construction 
services; and junket representatives. 
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C. Criteria for Issuing a Supplier's License 

1. Eligibility for a License 

Each person or entity required to be licensed as a supplier under the Act and/or Rules is 
required to provide in its application the information, documentation and assurances to establish 
the following by clear and convincing evidence: 

♦ The applicant must be eligible, qualified and suitable for licensure under the 
licensing standards, criteria and requirements set forth in the Act and in the Rules; 

♦ The applicant must be a financially stable and responsible person; 

♦ The applicant, if an individual, must be at least 21 years of age; 

♦ The applicant must be qualified and demonstrate a level of skill, experience, 
knowledge, and ability necessary to supply the equipment, goods or services that the 
applicant seeks permission to provide to a casino; 

♦ The applicant must have not been convicted of any criminal offense involving 
gaming, theft, dishonesty or fraud in any jurisdiction; 

♦ The applicant must not appear on the "exclusion list" of any jurisdiction; 

♦ The applicant must be in substantial compliance with all local, state and federal tax 
laws; and 

♦ The applicant must have adequate liability and casualty insurance.  
 

A supplier licensee has a continuing duty to maintain its suitability for licensure. 
 

2. Ineligibility of a Supplier 

The Act provides that an applicant is ineligible to receive a supplier's license if any of 
the following circumstances exist: 

♦ The applicant has been convicted of a felony under the laws of Michigan, any other 
state, or the United States; 

♦ The applicant has been convicted of a misdemeanor involving gambling, theft, fraud 
or dishonesty in any state or a local ordinance in any state involving gambling, 
dishonesty, theft or fraud that substantially corresponds to a misdemeanor in that 
state; 

♦ The applicant has submitted an application for a license under the Act which 
contains false information; 

♦ The applicant is a member of the Board; 

♦ The applicant holds an elective office of a governmental unit of Michigan, another 
state or the federal government, or is a member of or employed by a gaming 
regulatory body of a governmental unit in Michigan, another state or the federal 
government, or is employed by a governmental unit of Michigan.  This subdivision 
does not apply to an elected officer of or employee of a federally recognized Indian 
tribe or an elected precinct delegate; 
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♦ The applicant owns more than a 10 percent ownership interest in any entity holding a 
casino license issued under the Act; or 

♦ The Board concludes that the applicant lacks the requisite suitability as to integrity, 
moral character and reputation; personal and business probity; financial ability and 
experience; and responsibility. 

 
The Act provides that no person applying for or holding a Detroit Casino license may 

own an interest greater than 10 percent in a contractor or supplier licensed under the Act.  This 
restriction is applicable to any "affiliate" of the Detroit Casino, which includes individuals and 
entities meeting minimum ownership and/or managerial position standards.  However, the Act 
does not prohibit a person who has applied for or holds a Detroit Casino license from entering 
into an agreement for the management of its gaming or casino operations with a key person of 
the applicant or licensee. 

D. Field of Commerce Exemptions from Supplier License Requirement 

The Act and the Board Rules permit the Board to issue exemptions from the licensing 
process in certain specific situations.  The Board can exempt any person or field of commerce 
from the supplier licensing process if the Board determines that the person or field of commerce:  

♦ Is an agency of state, local or federal government; 

♦ Is regulated by another regulatory agency in Michigan; 

♦ Provides goods or services of insubstantial or insignificant amounts or quantities; or 

♦ Does not need to be licensed in order to protect the public interest or accomplish the 
policies and purposes of the Act. 

 
Businesses that are eligible to apply for field of commerce exemptions include: 
 

♦ A medical corporation, partnership, sole proprietorship, or other business entities 
authorized to transact business in Michigan, to the extent such entities provide 
medical related services to a licensee. 

♦ Insurance companies licensed or authorized to transact business in Michigan by the 
Michigan Insurance Bureau to the extent such companies provide insurance related 
services to a licensee. 

♦ Professional legal services. 

♦ A Michigan or federally chartered depository financial institution to the extent that 
the entity provides financial related services to a licensee.  This does not include 
financial institutions that provide financing to a licensee. 

♦ Michigan public institutions of higher education to the extent such institutions 
provide education related services to a licensee. 

♦ Public utilities regulated by the Michigan Public Service Commission to the extent 
such entities provide regulated utility related services to a licensee. 

♦ Governmental agencies and the United States Postal Service to the extent that such 
agencies provide services related to their agency function to a licensee. 
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♦ Providers of facilities and services utilized by licensed casinos to provide or present 
advertising, special events or promotional events to casino patrons, including but not 
limited to, theatres, ballrooms, halls, arenas, parks, stadia, golf courses, and other 
entertainment, recreational and sports facilities located in the state of Michigan.  This 
exemption includes all goods and services ordinarily furnished by the facility 
provider for similar or comparable events, including private boxes and admission 
tickets and seating, to the extent such services are provided to a licensed casino or its 
patrons and directly purchased or reimbursed by the casino.  This exemption is only 
available to providers that make their facilities and services available to all licensed 
casinos on a non-exclusive basis under similar or reasonably comparable terms and 
conditions. 

♦ Professional entertainers, sports figures and other celebrities engaged by a licensed 
casino to appear at casino-sponsored special entertainment or promotional events, 
and their respective individual agents who do not otherwise provide services to 
Michigan licensed casinos on a regular or continuing basis.  This exemption is not 
available to promoters or agents that provide their services to a licensed casino on a 
regular or continuing basis. 

♦ Hotels, motels or other lodging facilities, located within the state of Michigan, which 
regularly offer rooms to the general public to the extent that they provide lodging 
and other hospitality facilities and services to casino patrons that are directly 
purchased or reimbursed by a licensed casino.  This exemption includes all goods 
and services ordinarily available to the provider's customers, including, but not 
limited to, food and beverage services, health club and spa services, convention and 
banquet services.  This exemption is only available to providers that make their 
lodging and hospitality facilities and services available to all licensed casinos on a 
non-exclusive basis under similar or reasonably comparable terms and conditions. 

♦ Third party retail tenants who have a strictly and purely landlord-tenant relationship 
with licensed casinos, who do not have direct access to the gaming areas, and who 
would be accessible to the general public without having to enter the gaming areas.  
This exemption does not apply to retailers providing complimentary goods or 
services for casino patrons. 

 
E. The Application Process 

The Board may issue a supplier's license to a person who applies for a license and pays 
the nonrefundable application fee set by the Board, if the Board determines that the applicant is 
eligible and suitable for a license.  Pending issuance of a full license, which involves an 
extensive investigation that takes a significant amount of time to complete, the Board is 
empowered to and, in fact, does issue a "temporary license" to applicants that have submitted a 
complete supplier license application to the Board that, upon preliminary review, establishes that 
the supplier license applicant meets the standards for licensure.  This "temporary license" is 
subject to revocation by the Board at any time should facts be discovered that (1) prohibit the 
supplier from receiving a supplier license under the Act or Rules or (2) otherwise raise 
qualification or public interest concerns. 
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1. Application Fee 

The amount of the application fee varies depending upon the total dollar amount of 
business a supplier transacts with all casino licensees or enterprises in any 12-month period.  The 
following scale is used to determine the application fee: 

♦ An application fee of $2,500 for a supplier whose total transactions are equal to or 
greater than $500,000, whether the goods and services are gaming or nongaming 
related; 

♦ An application fee of $1,000 for a supplier whose total transactions are equal to or 
greater than $100,000, but less than $500,000, whether the goods and services are 
gaming or nongaming related; or 

♦ An application fee of $500 for a supplier whose total transactions are less than 
$100,000 (this applies to gaming related suppliers only). 

 
In addition to the application fee, the applicant will be billed for any additional costs 

incurred by the Board during the course of the background investigation.  While these costs vary 
based upon individual facts and circumstances, the expenses billed to suppliers by the Board to 
date have compared favorably with several other highly regulated jurisdictions. 

2. Annual Supplier License Fee 

Upon approval of the application by the Board, the supplier will be issued a supplier 
license upon payment to the Board of a $5,000 supplier license fee.  The supplier license is 
renewable on an annual basis.  The $5,000 supplier license fee is an annual fee. 

3. Mandatory Disclosure 

The supplier's license application and related required documentation requires extensive 
disclosure by any "key person" of the supplier.  A key person is defined to include (1) officers, 
directors, trustees, partners and proprietors of the applicant; (2) managerial employees of the 
applicant performing the function of principal executive officer, principal operation officer, 
principal accounting officer or respective equivalents; (3) managerial employees of the applicant 
exercising management, supervisory or policy-making authority over the applicant's Michigan 
supplier operations; and (4) persons directly, indirectly or through attribution owning more than 
five percent of the applicant.  Individuals classified, as a "key person" must complete the 
Personal Disclosure Form, Level 1 Application.  

Applications and disclosure forms must be completed by the entity making application 
for a supplier license and the key persons or affiliates that control the applicant.  The information 
subject to disclosure includes, but is not limited to, the following: 

♦ Copies of all filings required by the Securities and Exchange Commission during the 
two preceding fiscal years; 

♦ Properly executed Consents to Inspections and Seizures and Waivers of Liability for 
Disclosures of Information; 
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♦ Photographs and fingerprints of each individual person required to be qualified as 
part of the application; 

♦ Names; aliases and nicknames; dates of birth; physical descriptions; citizenship; 
marital history and family data; and home and business addresses and phone 
numbers for each individual person required to be qualified as part of the application 
and their respective federal tax identification numbers, Michigan tax identification 
numbers and Social Security Numbers; 

♦ Personal, business and financial information relevant to the moral character, 
reputation, and integrity; 

♦ A listing of the jurisdictions in which the person making application for a supplier 
license and each person required to be qualified as part of that application, holds or 
has held a supplier's license or other gaming-related license; 

♦ Information regarding any previous civil litigation involving the business practices 
of, or criminal arrests involving the person making application for a supplier license; 

♦ Information regarding the incorporation, partnership or other business structure and 
organization; 

♦ Information regarding the equipment, goods and services that the person making 
application for a supplier license will provide or supply to casino including, without 
limitation, information regarding inventory, prices and the knowledge, skill, 
education, training and experience of that applicant and the managerial employees; 

♦ Information regarding any previous bankruptcy proceedings, filed by or against the 
person making application for a supplier license; 

♦ Information regarding any previous formal legal proceedings to adjust, deter, 
suspend or otherwise work out payment of any debt owed by the person making 
application; 

♦ Information regarding any present or previous tax delinquency or complaints, notices 
or liens filed against the person making application; 

♦ Information regarding any previous violation or noncompliance of supplier licensing 
or regulatory requirements in Michigan or any other jurisdiction; 

♦ Information regarding any previous violation or noncompliance of any other 
licensing and regulatory requirements involving other regulated gaming or 
nongaming related activity in Michigan or any other jurisdiction; 

♦ Information regarding whether the person making application for a supplier license 
or any other person required to be qualified as part of that application has ever held a 
supplier's license or other gaming-related license, which was restricted, suspended or 
revoked in Michigan or any other jurisdiction; 

♦ Information regarding any political contributions, loans, donations or payments made 
by that applicant or any other person required to be qualified including their 
respective spouses, parents, children or spouses of children to a candidate within one 
year prior to the application; and  

♦ Any other information required by the Board which is deemed necessary by the 
Board to evaluate that applicant's eligibility, qualifications and suitability to be 
licensed as a supplier under the Act and the Rules. 
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An applicant for a supplier's license must assume and accept any and all risk of adverse 
publicity, notoriety, embarrassment, criticism, financial loss or other unfavorable or harmful 
consequences that may occur in connection with the application. 

An applicant for a supplier's license must disclose to the Board, and its agents, all 
otherwise confidential records that the Board requests from the applicant or from third parties.  
Information that would otherwise be considered protected by a privilege (for example, attorney-
client or doctor-patient) as a general rule must be disclosed if requested by the Board.  

Any misrepresentation or omission in the application is cause for denial, suspension, 
restriction or revocation of a license by the Board. 

An applicant must provide the name, address and telephone number of a representative 
who will act as a liaison to the Board and to the Michigan Department of State Police ("Michigan 
State Police").  Great care should be taken in selection of this designated representative.  A 
designated representative who is knowledgeable about the Michigan Act's licensing process 
often proves to be invaluable in minimizing difficulties that might otherwise occur during the 
licensing process. 

F. Supplier Reporting Obligations to the Board 

A licensed supplier must furnish to the Board a list of all equipment, devices and supplies 
offered for sale or lease to the Detroit Casinos.  A supplier must file a quarterly return with the 
Board listing all sales, leases and services.  Furthermore, a supplier must permanently affix its 
name to all its equipment, devices and supplies for gaming operations.  

Supplier applicants and licensees are under a continuing duty to provide information 
requested by the Board and to cooperate in any investigation, inquiry or hearing conducted by 
the Board.  Failure to do so may result in denial, suspension or, upon reasonable notice, 
revocation of a license. 

The reporting to the Board that occurs at both the supplier and Casino operator level is a 
critical element in the Board's oversight process.  The Board staff has developed and continues to 
develop increasingly sophisticated software programs and reporting procedures as part of its 
oversight process.  In this regard, the Board does not rely only upon the disclosure obligations 
placed upon the Casinos and their suppliers.  The Board has also developed a sophisticated 
procedure for updating its database through other information resources totally independent of 
the Casinos and their suppliers.  It is important that all businesses dealing with the Board 
understand and fully appreciate this fact and act accordingly in their dealings with the Board. 

G. Failure to Obtain a Supplier License as Required by the Act and Rules 

The Detroit Casinos will not do business with a non-licensed supplier that is required to 
apply for and obtain a supplier license from the Board since conducting business with a supplier 
that is not licensed as required by the Act and Board Rules will jeopardize licensure of the 
Detroit Casino.  For this same reason, the Detroit Casinos require that vendors that are not 
required to obtain supplier licenses follow all required vendor regulations established by the 
Board pursuant to the Act and Board Rules. 
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H. Renewing a Supplier's License 

All supplier licenses are renewable annually upon payment of the $5,000 annual license 
fee and upon transmitting to the Board an annual report that contains the information required 
under the Rules.  The licensee must submit the annual license renewal fee at least 30 days prior 
to the expiration of the license. 

I. Time Frame 

The Board will take whatever time is necessary to conduct a thorough background 
investigation.  Due to the volume of supplier license applications, final action on a supplier 
license is currently taking more than one year.  The Board has addressed this by authorizing the 
Board staff to issue a "temporary license" to a supplier license applicant once the supplier license 
applicant's application is deemed complete and satisfactory by the Board staff.  Therefore, it is 
imperative that the supplier license applicant submit a truly complete application to the Board.  
Failure to submit a complete application will result in substantial delays in processing and, where 
the deficiencies are significant, a return of the application to the applicant. 

V. Overview of Occupational (Employee) Licensing 

A. Introduction 

The Act specifically authorizes the Board to issue occupational licenses.  The Act 
provides that an "occupational license" means "a license issued by the Board to a person to 
perform an occupation in a casino or casino enterprise which the Board has identified as 
requiring a license to engage in casino gaming in Michigan." 

Pursuant to this authority, the Board has promulgated Rules that specifically cover 
occupational licensing of employees of casino licensees, casino enterprises and supplier 

licensees.  The following describes in general terms the individuals required to obtain an 
occupational license, and establishes three different classes of occupational licenses:  "An 
individual who is employed by a casino licensee, casino enterprise, or a supplier licensee whose 
work duties are directly related to, or involved in, a gambling operation or performed in a 
restricted area of a casino or in the gaming area of the casino, or who is a gaming operations 
manager, general manager, department manager, or an equivalent, shall hold a valid occupational 
license that is the level required for his or her position before the individual may perform any of 
the duties of his or her position." 

There are three different classes of occupational license: (i) Occupational license, level 1; 
(ii) Occupational license, level 2; and (iii) Occupational license, level 3. 

The Board may exempt a person from the occupational licensing requirements if the 
Board determines that the person is regulated by another governmental agency or that licensing 
is not deemed necessary in order to protect the public interest or accomplish the policies and 
purposes of the Act. 

Occupational licensees have a continuing duty to maintain their suitability for licensure. 
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B. Requirements for Level 1 or Level 2 Occupational Licensing 

A Level 1 occupational license is the highest, or strictest, occupational license.  A Level 1 
occupational license is required for any individual who will be employed by a casino licensee or 
supplier licensee in a position that includes any responsibility or authority listed below: 

1. The supervision of specific areas or departments related to, or involved in, the 
gambling operation.  Such positions include the following: 

♦ a casino shift manager;  

♦ a pit boss;  

♦ a poker shift supervisor;  

♦ a slot shift manager;  

♦ a person that supervises the repair and maintenance of slot machines and bill 
changers;  

♦ a person that supervises surveillance investigations or the operation of the 
surveillance department during a shift;  

♦ a person that supervises security investigations or the operation of the security 
department during a shift;  

♦ a cage manager;  

♦ a person that supervises the operation of the cashiers' cage, table games cage, or slot 
machine cage during a shift;  

♦ a person that supervises the hard count or soft count room;  

♦ a person that supervises the patron check collection unit; and  

♦ a keno manager or keno supervisor. 

 
2. The authority to develop or administer policy or long-range plans or to make 

discretionary decisions regulating gambling operations.  Such positions include the following: 

♦ a director, officer, or comparable noncorporate employee of the casino licensee 
or supplier licensee; 

♦ a casino manager; 

♦ a slot department manager;  

♦ a director of surveillance;  

♦ a director of security;  

♦ a controller;  

♦ a credit manager;  

♦ an audit department executive;  

♦ a management information department manager;  

♦ a manager of a marketing department;  

♦ an assistant manager of a casino department;  

♦ an administrator of operations;  
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♦ a person with authority to authorize issuance of patron credit or cash 
complimentaries in the amount of $10,000 or more;  

♦ an audit manager; and  

♦ a person that supervises other Level 1 employees. 

 

3. The authority to develop or administer policy or long-range plans or to make 
discretionary decisions regulating the management of a casino enterprise, and other casino 
operations.  Such positions include the following: 

♦ manager of the operation of a hotel; 

♦ manager of nongaming entertainment activities of the casino licensee;  

♦ manager of food and beverage operations of the casino licensee; and 

♦ manager of personnel and human resource activities of the casino licensee. 
 

The holder of a Level 1 license may perform the work of a Level 2 or Level 3 
occupational licensee, but a Level 2 occupational licensee may not perform the work of a Level 1 
licensee. 

A Level 2 occupational license is required of any individual who will be employed by a 
casino licensee or supplier licensee and whose employment duties predominantly involve the 
maintenance, servicing, repair or operation of gambling games, gaming machines, devices or 
equipment or assets associated therewith, or who regularly requires work in a restricted casino 
area. 

To perform an occupation covered by any of the various levels of occupational licensing, 
an individual is required to hold a current and valid occupational license prior to such 
employment. 

C. Occupational Licensing Standards 

The Act requires an applicant for an occupational license to be at least 21 years old, if the 
applicant will perform any function involved in gaming by patrons, and at least 18 years old, if 
the applicant will perform only nongaming functions.  An eligible applicant cannot have any 
felony convictions under the laws of Michigan, any other state or the United States.  An eligible 
applicant also cannot have any misdemeanor convictions which involve gambling, dishonesty, 
theft, or fraud in any state or any violation of a local ordinance in any state involving gambling, 
dishonesty, theft, or fraud that substantially corresponds to a misdemeanor in that state.  There is 
no time or age limit on this exclusion for criminal convictions.  For example, juvenile records are 
not excluded by the Act.  Consequently, persons with criminal convictions face a particular 
daunting task in obtaining licensure in Michigan.  Since this exclusion is established by the Act 
itself, the sole solution to obtaining relief from a disqualifying conviction is expungement of the 
conviction from the criminal records in the state where the conviction occurred.  However, even 
in the case of an expunged conviction, full disclosure of the existence of the conviction and its 
subsequent expungement must be made to the Board in the occupational license application.  The 
Board is then entitled to consider the conviction and its subsequent expungement in determining 
the suitability of the applicant for license in Michigan.  That is, expungement of a conviction 
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does not prevent the Board from taking note of the past criminal history of the applicant and still 
denying the license application on public policy grounds in appropriate circumstances. 

The Act permits the Board to issue an occupational license after the Board has 
determined that the applicant is eligible for an occupational license pursuant to rules.  An 
applicant must demonstrate to the Board a level of skill, knowledge, or experience reasonably 
necessary to perform the job duties required for the occupation.  However, an applicant may still 
be employed by a casino licensee or casino license applicant to perform the duties if the casino 
licensee or casino license applicant agrees to provide necessary training to the applicant. 

In addition to the above mandatory requirements, the Act gives the Board the discretion 
to deny an occupational license if: 

♦ The applicant fails to disclose or states falsely any information requested in the 
application; 

♦ The applicant is a member of the Board; 

♦ The applicant has a history of noncompliance with the casino licensing requirements 
of any jurisdiction; 

♦ The applicant has been indicted, charged, arrested, convicted, pleaded guilty or nolo 

contendere, forfeited bail concerning, or had expunged any criminal offense under 
the laws of any jurisdiction, either felony or misdemeanor, not including traffic 
violations, regardless of whether the offense has been expunged, pardoned, or 
reversed on appeal or otherwise;  

♦ The applicant has filed, or had filed against it, a proceeding for bankruptcy or has 
ever been involved in any formal process to adjust, defer, suspend, or otherwise work 
out the payment of any debt; 

♦ The applicant has a history of noncompliance with any regulatory requirements in 
Michigan or any other jurisdiction; 

♦ The applicant has been served with a complaint or other notice filed with any public 
body regarding a payment of any tax required under federal, state, or local law that 
has been delinquent for one or more years; 

♦ The applicant is employed by a governmental unit; 

♦ The applicant or affiliate owns more than a 10 percent ownership interest in any 
entity holding a casino license issued under the Act; 

♦ The Board concludes that the applicant lacks the requisite suitability as to integrity, 
moral character, and reputation; personal probity; financial ability and experience; or 
responsibility; 

♦ The applicant fails to meet any other criteria that the Board considers appropriate.  
The criteria considered appropriate by the Board shall not be arbitrary, capricious, or 
contradictory to the expressed provisions of the Act; 

♦ The applicant is unqualified to perform the duties required of the license; 

♦ The applicant has been found guilty of a violation of the Act; or 

♦ The applicant has had a prior gambling-related license or license application 
suspended, restricted, revoked, or denied for just cause in any other jurisdiction. 



Page 15 

 

 
Michigan's occupational license application forms are very comprehensive.  Based upon 

Board staff actions and recommendations to date, Board staff is holding occupational license 
applicants to a high disclosure standard.  Accordingly, an occupational license applicant should 
follow a very straightforward standard when completing the occupational license application – If 

in doubt – DISCLOSE!  Applicants who fail to follow this principle face serious difficulties in 
obtaining licensure. 

In order to ensure that an applicant meets the above standards for occupational licenses, 
the Board has broad powers to obtain information from and about applicants and to investigate 
the truthfulness of that information. 

D. Application for Occupational Licensing 

Application for a Level 1 occupational license is made by completing the Personal 
Disclosure Level 1 Form.  A failure to disclose information requested in the application, or 
falsely stating any such information, is grounds for denial of an occupational license.  
Moreover, knowingly making a false statement on a license application is a 10-year felony 
subject to a $100,000 fine. 

The Board requires an applicant for a Level 1 or Level 2 occupational license to submit 
an application and personal disclosure form to the Board's principal office in Detroit, or another 
location specified by the Board.  The application and personal disclosure forms may require the 
Level 1 or Level 2 applicant to provide the following information and documents: 

♦ The applicant's name including any aliases or nicknames;  

♦ Date of birth and copy of birth certificate;  

♦ Physical description;  

♦ Current address and residence history;  

♦ Social Security Number;  

♦ Citizenship and, if applicable, information regarding resident alien status;  

♦ Marital history, dependents and other family data;  

♦ The casino licensee, supplier licensee or applicant with whom the applicant is 
associated or employed, and the nature of the applicant's position with or interest in 
such licensee or applicant;  

♦ Current home and business or work telephone numbers;  

♦ Employment history of the applicant and applicant's immediate family;  

♦ Education and training;  

♦ Record of military service;  

♦ Government positions and offices presently and previously held, and offices, 
trusteeships, directorships or fiduciary positions presently or previously held with any 
business entity;  
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♦ Other trusteeships or fiduciary positions presently or previously held by the applicant 
or applicant's spouse or immediate family, and any denial, suspension or removal 
from such positions;  

♦ Current or recent memberships in any social, labor or fraternal union, club or 
organization; 

♦ Licenses and other government permits or approvals presently and previously held by 
the applicant or the applicant's spouse or other members of the applicant's immediate 
family in Michigan or any other jurisdiction and related history of compliance and 
disciplinary action regarding such licenses;  

♦ Any denial, suspension or revocation by a government agency of any license, permit 
or certification held by or applied for by the applicant or the applicant's spouse or 
immediate family, or by any entity in which the applicant or the applicant's spouse or 
other members of the applicant's immediate family was a director, officer, partner or 
owner of a five percent or greater interest;  

♦ Any present or previous interest in, or employment with, an entity which has applied 
for a license, permit, certificate or finding of qualification or suitability in connection 
with any gambling or alcoholic beverage operation in Michigan or any other state, by 
the applicant, the applicant's spouse or any other member of the applicant's immediate 
family;  

♦ Criminal history of the applicant and the applicant's immediate family;  

♦ History of civil litigation and any other civil or administrative proceedings in which 
the applicant and applicant's immediate family were parties;  

♦ Political contributions by the applicant and the applicant's immediate family to state 
and local candidates within one year of the application;  

♦ Financial information, including statements of the assets and liabilities and net worth 
of the applicant and the applicant's spouse and dependents, and their respective bank 
accounts, loans, notes, real estate interests, mortgages and liens, life insurance, 
pension funds, real estate and income tax payables, vehicles and other assets;  

♦ Copies of local, state and federal tax returns of the applicant;  

♦ Judgments and petitions for bankruptcy or insolvency concerning the applicant or any 
business entity in which the applicant held a five percent or greater interest, other 
than a publicly traded company, or in which the applicant served as an officer or 
director;  

♦ Any garnishment or attachment of wages, charging order or voluntary wage 
execution, or other formal proceedings to adjust, defer, suspend or otherwise work 
out the payment of any debt of the applicant;  

♦ Information whether the applicant has failed to timely pay any present or previous 
local, state or federal taxes that are or were delinquent for any time period;  

♦ Life insurance policies on the applicant's life naming someone other than the 
applicant's family as beneficiary;  

♦ Whether the applicant has ever been bonded for any purpose or been denied any type 
of bond and the reasons for such denial;  

♦ Other confidential financial and business information;  
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♦ The information specified and required by the Act, including a photograph and two 
sets of fingerprints of the applicant taken at a time and/or place specified by the 
Board;  

♦ All required waivers and affidavits prescribed by the Board; and  

♦ Any other information or documents that the Board deems necessary and relevant to 
determine the applicant's identity, eligibility, qualifications and suitability for 
licensure under the Act or the Rules. 

 
The Act requires an applicant to provide his or her fingerprints and a photograph.  All 

license applicants must consent in writing that fingerprints provided to the Board may be 
forwarded to the Michigan State Police and retained by the Michigan State Police for any 
identification purposes, including a background investigation of the applicant.  The Board treats 
the criminal history disclosure requirement very broadly and requires the disclosure of arrests, 
detentions, indictments, expunged and sealed criminal records, pardons, executive clemency and 
convictions reversed on appeal. 

The Act requires the Board to decide "in reasonable order" all license applications.  The 
applicant has the burden to establish by clear and convincing evidence the applicant's eligibility 
and suitability as to integrity, moral character and reputation, personal probity, financial ability 
and experience, responsibility and other criteria as may be considered appropriate by the Board. 

Much of the information submitted by an applicant to the Board may be disclosed by the 
Board to other persons.  The Act generally states that information possessed by the Board is 
subject to the Michigan Freedom of Information Act.  The Act excludes from disclosure "all 
information provided in an application for license required under this Act," but goes on to list 
exemptions from the exception.  Notably, the Board is required to provide certain information 
upon written request from any person.  Moreover, any other information possessed about an 
applicant or licensee is subject to disclosure if presented during a public hearing.  The Board and 
its staff is, however, very sensitive to the issue of identity theft and, consequently, has 
established and implemented very effective security procedures that prevent disclosure of key 
information such as the social security number of the applicant that is typically a key element in 
identity theft. 

Applicants and licensees are required to agree to accept any risk of adverse publicity, 
public notice, notoriety, embarrassment, criticism, financial loss, or other unfavorable or harmful 
consequences arising from an application and the licensing process, or from public disclosure of 
the information. 

All applicants, along with licensees, are required to consent to the inspections, searches 
and seizures to which licensees are subject.  Under most circumstances, it appears that such 
inspections, searches and seizures can occur only once the applicant is licensed, but the applicant 
can be required to give such consent at the time of the application.  The Board effectively may 
require applicants to waive privileges for confidential communications and relationships, such as 
the attorney-client privilege and the physician-patient privilege. 
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E. Application Fees 

The application fee must be paid to the Board when the application is submitted.  The 
application fees are as follows: 

♦ $500 for a Level 1 license;  

♦ $100 for a Level 2 license; and  

♦ $50 for a Level 3 license. 
 
 If the Board's cost in performing the background investigation on the applicant exceeds 
these amounts, the Board may require payment of an additional fee, which will be assessed to the 
applicant as a condition of issuing a license. 
 

F. License Fees 

In addition to the application fee, the following license fees are due upon initial issuance 
of a license and upon each subsequent renewal: 

♦ $250 for a Level 1 occupational license; 

♦ $100 for a Level 2 occupational license; and 

♦ $50 for a Level 3 occupational license. 
 
Occupational licenses must be renewed every two years. 
 

G. Review of Application and Issuance of Occupational License 

The Board staff will review the application and conduct a criminal history check.  The 
Michigan State Police and Attorney General are required to assist in conducting any background 
checks of applicants.  If the Board staff's review of an application reveals a deficiency that would 
require denial of the application, the applicant is notified of the deficiency and is provided a 
reasonable period of time to correct the deficiency. 

Applicants are forbidden from engaging in ex parte communications with a member of 
the Board.  An "ex parte communication" means "any communication, direct or indirect, 
regarding a licensing application, disciplinary action, or a contested case under this Act other 
than communication that takes place during a meeting or hearing conducted under this Act." 

After completion of the background investigation, the Executive Director is required to 
report to the Board in writing regarding the background investigation of the occupational license 
applicant.  The Board then grants or denies the application for an occupational license.  If the 
application for an occupational license is granted, the applicant has 14 days after the date of 
mailing of the notice of the applicant's suitability for licensure to pay the license fee.  If the 
applicant does not timely pay the fee, the Executive Director will issue a notice of denial.  In the 
early days of the occupational licensing process, there were a significant number of occupational 
license denials.  This was caused in large part as a result of occupational license applicants 
failing to reveal their criminal history, submitting false or materially incomplete information to 
the Board or failing to cooperate with the Board staff in the background investigation.  As the 
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preliminary hiring and investigation processes have matured, the number of occupational license 
denials has dropped dramatically. 

If a license application is denied, the notice of denial becomes final unless the applicant 
timely requests a contested case hearing.  A person whose application for an occupational license 
has been denied may not reapply for an occupational license of the same or higher level for one 
year unless the Board receives a written request for leave to do so and approves the request. 

An occupational licensee will receive an identification badge, which must be worn and 
clearly displayed during work hours and cannot be transferred to another person.  The 
identification badge, like the license, remains the property of the Board at all times. 

An occupational license is subject to renewal every two years.  An occupational licensee 
must request renewal on a form prescribed by the Board no less than 30 days before expiration of 
the license.  

H. Reporting Obligations 

It is important to note that occupational licensees, like casino licensees and supplier 
licensees, are subject to very broad and comprehensive ongoing reporting obligations.  The 
occurrence of any material modification of the information provided to the Board during the 
occupational licensing process must be immediately reported to the Board.  As is the case with 
the original occupational license application process, if in doubt – DISCLOSE! 

VI. Political Contribution Restrictions 

The Act prohibits political contributions to any state, legislative and local candidates for 
elective office (including candidate, political party, independent and legislative caucus 
committees) by a broad range of persons associated with licensed suppliers (owners, officers, 
directors and managerial employees of the supplier) from the date the supplier license is applied 
for.  This prohibition remains in effect for three years after the supplier's license has expired or 
otherwise terminated. 

Similar restrictions also apply to Level 1 occupational licensees of the Detroit Casinos, 
although there is also a one year look back period applicable to the Level 1 occupational 
licensees.  As a practical matter, no occupational licensee employed by any of the Detroit 
Casinos should make political contributions prohibited by the Act if the occupational licensee 
expects to eventually be promoted into the ranks of employees subject to the political 
contribution prohibitions established by the Act. 

The political contribution restriction is draconian.  No political contribution should be 
made to any candidate or committee that could possibly go to any candidate for elective office in 
the state of Michigan (except federal offices) without first determining whether or not the 
contribution is a prohibited contribution.  This includes candidates for local elective positions 
(city council, local judges, school board, etc.) throughout the state of Michigan.  Violation of this 
prohibition constitutes a felony punishable by not more than 10 years in prison or a fine of not 
more than $100,000 or both. 
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Applicants for a supplier license who have been issued a temporary license pending final 
action on the license application who violate the political contribution restriction while final 
action on the supplier license is pending may, under limited circumstances, seek Board relief 
from the Act's prohibition of licensure.  The license applicant must demonstrate to the 
satisfaction of the Board that the political contribution was not made with the intent of 
influencing the supplier licensing process or any licensing, regulation or legislation relating to 
the Act.  A detailed process must be followed by the license applicant, including good faith 
attempts to obtain the return of the contribution, withdrawal of the pending supplier license 
application, application to the Board for waiver of the one-year waiting period for resubmission 
of the supplier license application and timely resubmission of the supplier license application.  If 
proper procedures are followed to the satisfaction of the Board, the technical violation can be 
cured, and the temporary licensure of the supplier will not be interrupted. 

VII. Other Prohibited Conduct 

A. Ex Parte Contact with the Board 

The Act strictly prohibits licensees, applicants for licenses or their affiliates or 
representatives from having any "ex parte communication" with members of the Board.  
"Ex parte communication" includes any communication, direct or indirect, regarding a license 
application, disciplinary action, or a contested case other than a communication that takes place 
during a meeting or hearing conducted under the Act. 

B. Prohibition on Gifts or Similar Transactions 

The Act contains broad prohibitions on the offer of any gift, gratuity, compensation, 
travel, lodging or anything of value to any member, employee or agent of the Board. 

The Board Rules go further, prohibiting licensees or applicants, their affiliates, key 
persons, representatives and labor organizations from directly or indirectly giving or offering to 
give any gift, gratuity, benefit, compensation, travel, lodging, food or beverage or any other thing 
of value to any member of the Board, the Executive Director of the Board, any employee of the 
Board, any employee of the State Police Gaming Section or any member of the Attorney 
General's Casino Control Division or any immediate family member of any such person. 

C. Prohibited Employment 

The Act and Rules specifically prohibit applicants and persons licensed by or registered 
(which includes vendors) with the Board, as well as the labor organizations associated with 
applicants and licensees, from employing or entering into contracts for goods or services with 
present and former Board members and employees or their families.  The length of time of the 
prohibition varies depending upon whether the Board employee is a Board member or 
supervisory employee (four-year ban after service/employment with the Board is terminated) or a 
nonsupervisory employee (two-year ban after the service/employment with the Board is 
terminated). 

The Rules apply the employment prohibition to employees of the Attorney General's 
Casino Control Division, command officers of the Michigan State Police Gaming Section and 
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any immediate family members of these persons.  Immediate family members include the spouse 
(other than a spouse who is legally separated under a decree of divorce or separate maintenance), 
parent, child, dependent, sibling, spouse of sibling, father-in-law, mother-in-law and legally 
recognized domestic partner.  The restrictions on employment of employees of the Department 
of Attorney General and the Michigan State Police have been waived by the Board in Board 
Resolution No. 2005-04 adopted by the Board on December 13, 2005. 

The Act also prohibits licensees, applicants and their key persons, representatives and 
affiliates from knowingly employing or entering into contracts for goods or services with any 
state, local or federal law enforcement officer.  This Rule effectively prohibits the hiring of off-
duty law enforcement officers as employees by licensees and license applicants. 

 

ENDNOTE 

 
This overview is designed to give a brief introduction into the complexities of the 

supplier and occupational licensing process under the Michigan Gaming Control and Revenue 
Act and the related Rules adopted by the Michigan Gaming Control Board. 

Robert W. Stocker II, who has an extensive background in regulatory law, has been 
actively representing casino operators, suppliers and occupational licensees in the Michigan 
gaming industry since the approval of the Michigan Gaming Control and Revenue Act by public 
referendum (Proposal E) in the state of Michigan in the November 1996 general election.  
Mr. Stocker has authored numerous articles on Michigan gaming law and legal developments 
and is a frequent speaker at national and international gaming conferences and programs.  
Mr. Stocker can be reached at RStocker@dickinsonwright.com and (517) 487-4715.   

Peter J. Kulick is a tax and gaming attorney with Dickinson Wright PLLC.  Mr. Kulick 
holds an LL.M in taxation law from New York University.  Mr. Kulick represents casino 
operators, suppliers and occupational licensees in a wide range of matters before the Michigan 
Gaming Control Board and also regularly counsel clients on gaming-tax related matters.  
Mr. Kulick may be reached via e-mail at PKulick@dickinsonwright.com or by telephone at 
(517) 487-4729. 

 
 

LANSING 999909-200 419618v5 



SECTION D

The Perfect Regulatory Framework for 
Commercial Gaming in the United States



Casino Lawyer - Spring 200830

REGULATORY CHALLENGES
FOR A GLOBAL INDUSTRY
By John Maloney and Samuel Weaver

In order for the gaming industry to continue to grow and
attract those entities that can be found suitable in what we
call a “privileged” industry, gaming jurisdictions must be
efficiently and properly regulated. How do we know if a
gaming jurisdiction is creating that proper balance between
efficient and proper regulatory oversight on the one hand,
and free-flowing commerce on the other hand?

While not perfect, the state of Nevada does understand
gaming regulatory investigations and how to conduct such
investigations. Nevada has been, and still is, the jurisdiction
that most other gaming jurisdictions rely upon; it is the
benchmark jurisdiction in gaming regulation. The reasons are
many, but one very apparent reason is that the regulation of
gaming is a number one priority in Nevada, not an
afterthought. Nevada understands how to properly regulate
gaming, from licensing investigations to ongoing oversight
and review of existing licensees. It is one of the few gaming
jurisdictions that requires self-reporting, from the creation of
approved compliance plans to the formation of formal
compliance committees.

When looking at other gaming jurisdictions, a good indicator
and measure of how a gaming regulatory jurisdiction operates
is to review how the regulatory investigation is conducted. It
will not take long to figure out the capabilities of each
respective jurisdiction if there is any complexity to the
licensing/suitability investigation.

The following is a review of different licensing scenarios and
what to expect based on certain criteria, such as domestic or
international investigation, public company or closely held
company, Nevada licensee or not. The different fact patterns
are meant to be a guide for those gaming attorneys who are
representing gaming clients and attempting to move through
the investigative process in North America outside of Nevada.

U.S.-Based Client with Prior Approval 
in Nevada
Public Company or Closely Held Company
A suitability or licensing approval in Nevada as either a U.S.-
based public company or closely held company are best-case

scenarios. There is no better foundation if there is a business
need to move into other gaming jurisdictions with your
client. For example, certain vendors (such as gaming
manufacturers) will want to sell their products in multiple
gaming jurisdictions. Normally, if the vendor has approval in
Nevada, the investigative process is much easier and much
quicker in the vast majority (if not all) of the other gaming
jurisdictions. 

Many gaming jurisdictions allow gaming vendors to sell
product in their gaming jurisdiction once an application is
deemed complete and prior to conducting a complete
regulatory investigation. The catch here is that a temporary
certification is much more difficult to obtain if there is no
prior approval in Nevada.

Based on experience, all too often the first question a gaming
regulator will ask is whether the gaming applicant is approved
in Nevada. If not, the second question is “Why not?” The
luxury of an approval in Nevada means the investigative
process in most gaming jurisdictions is form over substance,
without the long, unnecessary delays.

However, the process of obtaining the Nevada approval is
challenging and can be costly, time consuming and
frustrating. There is a reason other gaming jurisdictions look
to and rely on Nevada, and that reason is the extensive
investigation that is conducted there. An approval in Nevada
brings instant credibility in the gaming world.

U.S.-Based Client Without Prior Approval 
in Nevada
Public Company
This is the next-best-case scenario. The good news is that
gaming regulators will have access to U.S. law enforcement
sources, U.S. regulatory sources such as the Securities and
Exchange Commission, and public financial information such
as 10K reports and audited financial statements. Public
financial documents are an excellent basis for further review
of the gaming applicant or for the gaming regulator to rely
on. Finally, there is some comfort level that another
regulatory body has conducted a review of the applicant and
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will continue to provide oversight of the applicant. This is
important because of not being able to rely on a prior Nevada
approval.

Closely Held Company
This scenario is more problematic because of the lack of public
information and the inability to rely on another large
regulatory body such as the SEC in the case of a public
company. However, because there is access to U.S. law
enforcement sources and the ability to review accounting
records in English, some concerns will be alleviated.
Information under this scenario will need to be researched,
analyzed and developed, and thus cause delays. If the
applicant is well-organized and has a transparent accounting
review in place, things will be much easier.

Under both aforementioned scenarios, without the comfort
level of a prior approval in Nevada, the investigative process
will take much longer. The reasons might vary — lack of a
gaming regulatory infrastructure, lack of resources to
efficiently and effectively address an investigation of any
complexity or, in many cases, reluctance on the part of the
regulator to take any action out of fear of being embarrassed
at a later date. This might sound harsh, but this is reality. All
too often the fact that a company might need the regulatory
approvals to conduct business is clearly overlooked. Most
gaming regulators do not appreciate or understand the
commercial implications of delays because very few have ever
experienced the harsh realities of the private sector and
having to meet such things as payroll.

Many of the emerging gaming jurisdictions or smaller
gaming jurisdictions today do not have the infrastructure
and experience that Nevada has in conducting
investigations. Thus, the existence of a separate gaming

regulatory body whose sole function is gaming regulatory
oversight does not exist. In Nevada, the casino industry is
vital to the state and a key source of revenues. It is in the
best interest of the gaming industry in Nevada to be as
efficient and diligent as possible in processing new
applications and bringing resolution to those investigations.
One only has to look at the Strip in Las Vegas to understand
that Nevada is doing something right.

Again, the aforementioned comments are not meant to be
critical, but are intended to point out what is reality. The
small business operator who depends and survives on gaming
regulatory approvals is at the arbitrary whim of the gaming
regulator.

The foregoing statement does not include many of the Tribal
Gaming agencies in California, Arizona, New Mexico and
Michigan. Most of these agencies understand the commercial
realities and are able to move much more quickly and
efficiently than many of the large state bureaucracies.

International-Based Client with Prior
Approval in Nevada
Public Company or Closely Held Company 
The issue under this scenario is not whether the company
will receive approvals in other gaming jurisdictions (because
of the Nevada approval). Rather, it is a timely approval from
each respective gaming jurisdiction once the Nevada
thresholds are met. [Note: If the international client has received
an approval from Nevada, you can be assured that it was an
exhaustive approval process. The Nevada review during an
international investigation can take a year or more and hundreds
of thousands of dollars. The point is that no other gaming body is
willing or capable of conducting this strict level of review,
especially if this review is conducted in a consolidated period of
time.]

The issue here, then, is the attraction to foreign travel and the
delays this can cause in jurisdictions that do not grant
temporary certification. Unfortunately, a common term
among gaming regulators is “investivacation.” This is a term
that refers to a vacation that overlaps with an investigation.
With the comfort level that a Nevada investigation provides,
regulators are able to free more time up for non-investigative
review, confident that all of the important issues have already
been covered. This is a harsh reality and can be viewed as a
cost of conducting business.

International-Based Client Without Prior
Approval in Nevada
The international investigation is almost always a challenge
to even the most sophisticated gaming regulatory bodies,
such as those in Nevada. There are often language issues,
different accounting and legal structures, cultural differences,
time zones that leave you upside down, and even different
cuisines that can leave the stomach very unhappy.

If there are language issues, most likely there will be issues
of translating financial and legal documents. There is a
further issue of what specifically to translate because it is
not possible to have every document translated. It will then
be necessary to identify specific documents that need
translation, and this can only be accomplished if there is an
understanding of the accounting and legal framework.
Bottom line, the international investigation cannot be
accomplished with a superficial overview of the applicant
and cannot be accomplished unless a well-thought-out
infrastructure is in place to deal with the many challenges.

Public Company 
In order to conduct a review of a public company, it would
be best to start with the regulatory structure in place that
oversees public companies. How is this regulatory body
viewed by advanced Western financial institutions? A
“white” paper on the regulatory system in advance of any
regulator’s review is strongly recommended. Additionally,
gaming regulators in Nevada from the Corporate Securities

Member Article

One only has to look at the Strip in Las Vegas to understand that
Nevada is doing something right.



Division could be a great help here because there is a very
good chance Nevada would have had prior dealings with
the respective regulatory bodies that oversee public
companies.

The fact that there will be public financial documents
available to review will also alleviate some of the concerns,
even if some of the documents need to be translated. In all
likelihood, the applicant has a credible accounting firm in
place, which reports to the regulatory body overseeing
public companies.

The best approach in this situation is to proactively educate
the gaming regulators on the oversight of the public
company and, to the extent possible, create similarities or
equivalents between oversight of public companies in the
foreign jurisdiction and the U.S. SEC. The operative term is
“educate,” because if it is easy to understand upfront, it will
save time and cost in the long term and will greatly assist in
the approval process.

If the applicant is an existing gaming company and a
manufacturer of gaming devices, the public filings might

state where the company is making gaming sales. It will be
necessary to conduct a review on all gaming jurisdictions
where sales have been or are currently being made to ensure
they are recognized gaming jurisdictions. A good test here is
to determine whether licensees in Nevada are making sales
to the respective gaming jurisdictions. This is a very good,
reliable indicator because sales to illegal gaming markets by
a Nevada licensee will mean the loss of a gaming license.

Without prior Nevada approval, it is an uphill battle, but in
the case of a public company, many of the prior suggestions
can mean goodwill with the regulators, which can mean
positive results.

Closely Held Company 
This is the worst-case scenario, especially if there are
language issues. There will be very little public information
to access and very little regulatory oversight — if any — to
rely upon. The gaming regulator will have to start from a
zero level of understanding of the applicant, and this is
where a lot of proactive work is necessary. An infrastructure
will need to be in place to address both criminal issues (to
include business associations) and financial issues (to
include tax and reporting requirements). The gaming
regulator will need to gain an understanding of the
accounting and legal system, and with a well-thought-out
infrastructure in place, this will be possible. For example,
are generally accepted international accounting standards
recognized and followed? Are local or federal law
enforcement sources going to be helpful and cooperate with
a “regulatory” investigation?

If the applicant is an existing gaming company, it will be
necessary to review the credibility of gaming jurisdictions, and
the prior and current sales to such gaming jurisdictions. The
first area to address is whether a compliance review is in place
and how effective and reliable it is. Without any public
scrutiny, as in the case of a public company, attention to
detail here is critical. An effective compliance infrastructure
could mean the difference between being granted an approval
or not. If it is determined sales are being made to problematic
gaming jurisdictions, it is essential to proactively address this
and to stop such sales.

In the case of a private company that has not previously been
reviewed by Nevada, a very organized, clear, systematic
approach is mandatory. As already stated, this means
everything from reviewing possible criminal issues and
determining if cooperation with local law and federal law
enforcement officials is possible, to understanding the
accounting framework, and any compliance efforts expended
by the applicant. Depending on the results of the above, a
game plan should be created on how to effectively and
efficiently proceed. It will be a challenge.

Conclusion
The integrity and thoroughness of the gaming regulatory
investigation must be respected. This is not at issue here.
What is at issue is the efficiency of this process and the ability
to more effectively address issues and get on with business.
Gaming companies file applications and expect to be
investigated. Gaming companies need gaming approvals in
order to conduct business in the respective gaming
jurisdictions. Without such approvals, sales are not made,
leaving companies with staying power to wait it out while
smaller companies without staying power either leave the
jurisdiction, lay off employees, go out of business, or all of the
above.

If the applicant is not suitable, then the applicant does not
belong in this “privileged” industry. On the other hand, if it is
just a matter of not wanting to or not being capable of
making a decision, then what is the purpose of the gaming
regulatory body other than to invite applicants to the
jurisdiction and then turn them away due to the inability to
perform the job properly? Crawl out from underneath the
desk and make a decision. 

John K. Maloney is the Founder and Principal Attorney of Maloney
& Tabor Inc. He formerly served with the Nevada Gaming Control
Board and the Casino Control Division in Queensland, Australia.

Samuel G. Weaver is Chief Compliance Officer for Elektroncek d.d.,
a company based in Menges, Slovenia. He previously served with
the Mississippi Gaming Commission and the Nevada State Gaming
Control Board.
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California is one of the largest economies 
in the entire world, which makes it fertile 
ground for regulated interactive poker. 
Because of California’s potential, as well as 
the state’s legitimate interest and concern 
in how online poker comes to be operated 
and regulated, thoughtful legislation will be 
needed for California to thrive within the 
interactive market. 

While the issue of legalising intrastate 
online poker in California has been debated 
for well over six years, many are optimistic 
that it will be legalised during the 2015 
legislative session. In the 2014 legislative 
session, AB 2291 and SB 1366 were 
introduced, and while unsuccessful, they 
laid the foundation for AB 9, introduced in 
December 2014. It is likely that companion 
bills to AB 9 will be introduced as well. For 

the most part, these proposals provide a  
good foundation for California’s online  
poker market. However, the same issues 
contained in AB 2291 and SB 1366 are  
still present in AB 9. 

LANGUAGE
Last session, two controversial provisions 
of the online poker legislation pertained 
to the inclusion of bad actor language and 
the exclusion of the racetracks. More than 
anything, both provisions appeared rooted 
in anti-competition, which is an improper 
approach to this legislation. The focus of 
internet poker legislation should not be  
on excluding certain groups to protect local 
operators, but at least in part focused on 
attracting entities with the know-how to 
operate a regulatory compliant platform. 

Unfortunately, following in the footsteps  
of the prior bills, AB 9 includes bad actor 
language and excludes the racetracks. 

EXCLUSIONARY LANGUAGE
After the 2014 session, it was anticipated that 
the bad actor language seeking to exclude 
certain operators would be included in the 
next proposed version/versions of the internet 
poker legislation. As was expected, a new 
version, containing this same unnecessary 
language was introduced in December 2014.

AB 9 would prohibit certain operators from 
even applying for licensure if those operators 
continued to accept bets from players in 
the United States, or knowingly facilitated 
or provided services with respect to bets or 
gambling games using the internet, after the 
Unlawful Internet Gambling Enforcement 
Act (UIGEA) was passed in 2006. This 
language automatically makes such  
operators unsuitable to hold a licence. 

Further, AB 9 also includes “covered assets” 
language, which would make a third-party 
applicant unsuitable if that applicant purchased 
or acquired the covered assets (broadly defined) 
of any entity described in the other exclusionary 
provisions. This type of language does not take 
into account the fact that people make bad 
decisions, assets do not. For example, brands 

Gaming law attorney John K. Maloney gives his take on the rights and 
wrongs of the latest attempt to legalise online poker in California

The road to regulation

“For the most part, these proposals 
provide a good foundation for California’s 
online poker market. However, the same 
issues contained in AB 2291 and SB  
1366 are still present in AB 9”

“Including bad actor and covered  
asset language is redundant and 
unnecessary, and only demonstrates  
a desire by competitors to eliminate 
future competition from the market”

are bought and sold every day. This language 
ignores any remedial or restructuring actions 
that may have been taken by a company to 
rehabilitate. While the legislation contains 
a waiver provision, that provision creates a 
seemingly impossible burden for an applicant  
to meet in order to waive the bad actor or 
covered assets provisions. 

California should not have a system where 
suitability is determined by politicians and 
lobbyists. As long as any similar predetermined 
suitability language is included in online poker 
legislation, special interests will be dominating 
in an area they have no business influencing. 
The arguments in support of this language 
miss the purpose of the Gambling Control 
Act. California has implemented this two-tier 
bifurcated system so that the regulators are the 
ones determining suitability. Some supporters 
of the bad actor language argue that it is 
necessary to protect the consumer. But given 
the authority of the regulators, the current 
regulations and proposed internal controls in 
AB 9 (and AB 2291 and SB 1366), there is no 
merit to that argument. Within this privileged 

industry, there is a necessary investigatory and 
suitability process that must take place by the 
regulators, and no applicant is guaranteed a 
licence at the conclusion of that process. 

For California’s online industry to succeed 
and not be marginalised, the regulators must 
maintain the sole authority in determining 
suitability. The current regulations provide 
enormous discretion for regulators to capture 
and encompass any applicant in the interactive 
space that should not hold a licence. The new 
legislation essentially replicates the same 
provisions in AB 2291 and SB 1366 with 
regards to regulatory discretion in determining 
suitability in the interactive space. As a 
result, including bad actor and covered asset 
language is redundant and unnecessary, and 
only demonstrates a desire by competitors to 
eliminate future competition from the market. 
California needs to embrace applicants with 
proven technology and institutional knowledge, 
as it will benefit and grow the entire online 
industry. If California does not embrace these 
types of potential applicants by providing them 
a meaningful opportunity at licensure, they will 
likely come to compete with their technology in 
other jurisdictions and/or offshore. Legislators 
need to understand that any applicant willing 
to accept the risk of full disclosure to the 

regulators should be provided an objective 
analysis for a determination of suitability. 

RACETRACK LANGUAGE
One issue that has the potential to delay 
this legislation before and after its passage 
into law is the inclusion of the racetracks. 
Including the racetracks in the online poker 
legislation has been a back and forth issue. 
The racetracks want to participate and operate 
an online poker site, but other groups see 
things differently. In AB 2291 and SB 1366, 
the racetracks were not included, but they 
were in prior legislation. In AB 9, they are 
not included. The primary reason for the 
recent exclusion appears to be the lobbying 
efforts by those who believe that expanding 
the legislation to include racetracks violates 
tribal casino exclusivity granted by the State 
Constitution. Based upon various public 
comments made by those involved, the tribes 
are split on that justification. Some tribes have 
no issue with the racetracks being included, 
while other tribes see their inclusion as a non-
starter. Representatives for the racetracks have 

publicly stated that if excluded they may seek 
remedies through the courts, as they believe 
there is no legal basis for keeping them out 
of the online poker legislation. 

IMPLEMENTATION AND 
TECHNICAL COMPLIANCE 
The interactive gaming space is relatively 
unknown in the United States, which has 
the potential to make it vulnerable if certain 
technical standards and internal controls are 
not in place. As a result, both the internal 
systems and those tasked with understanding 
the intricacies of them are crucial to California’s 
online gambling industry. Because of how large 
California’s market would be, the state will need 
to implement a system with a certain level of 
predictability and stability. 

In terms of technical standards, the 
requirements from AB 9, AB 2291 and SB 
1366 seem to provide a good starting point 
for the framework of California’s interactive 
infrastructure and internal controls. The 
technical standards in each appear to be a 
combination of other jurisdictions’ technical 
standards and policies. It is promising to see 
California incorporate many of the same 
domestic and international standards and 
policies, as this is what this industry will need 

in order to remain secure, competitive and 
attractive to businesses. 

While the regulators are still guided by the 
same suitability and investigative standards 
in their approach, the current legislation (and 
any companion legislation) should include 
new and specific technical requirements 
and internal controls so that regulators 
can identify compliant and non-compliant 
platforms and software.

Regulators in California have backgrounds 
ranging from law enforcement to finance, and 
while they are more than capable of enforcing 
the new law, the additional task of enforcing 
internet gaming regulations is significant. As 
a result, their current regulatory approach 
will need to be modified with detailed 
procedures and training in order to keep 
the interactive platforms and operators 
compliant. This could be accomplished with 
new training programmes, supplemental 
regulations, additional employees or the 
creation of a designated interactive division 
within the Bureau. 

BOTTOM LINE
California needs an online gaming 
framework that works for California and 
is adept at addressing the state-specific 
challenges. While AB 2291 and SB 1366 
provided a good foundation last session, 
each contained flaws and issues that are still 
present in the latest online poker legislation. 
These issues, especially the anti-competitive 
sentiment underlying various provisions, 
will need to be addressed and resolved if 
the legislation is to create an infrastructure 
that works for California. For California to 
succeed on an intrastate basis, legislators 
need to be guided by principles of consumer 
and operator protection, and leave the issue 
of access and suitability to the regulators. 
Should that occur, California is likely to 
be the fourth US state to enter the online 
interactive space. 

John K. Maloney is founder and principal 
attorney of The Law Offices of John K. Maloney

John K. Maloney
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THE ARMCHAIR
REGULATOR: GETTING IT
RIGHT IN THE AGE OF
TOO MUCH INFORMATION
By John Maloney and Britt R. Singletary

Whatever happened to “boots on the ground”
investigations? We are referring to the type of investigations
where the regulator actually takes the time and makes the effort
to independently verify information regarding a gaming
applicant. The Nevada-style investigations1 are the most
reliable, but we do not suggest that all gaming investigations be
modeled after the very intense, comprehensive and expensive
investigations that are carried out in Nevada. That approach is
simply not realistic for a majority of gaming jurisdictions.
When deciding whether to license applicants in their own
jurisdictions, in many cases, gaming regulators have the luxury
of relying on the results of a Nevada-style investigation,
conducted by Nevada or other gaming bodies such as New
Jersey, Missouri, Illinois, Colorado or Louisiana. Potential issues
arise, however, when no Nevada-style investigation has been
done and gaming applicants apply for approvals in gaming
jurisdictions where the ability to analyze and verify information
is limited. How should these smaller gaming jurisdictions, with
limited resources, tackle potentially problematic issues without
compromising the integrity of the regulatory review process?

The Regulatory Investigation
Step one for a smaller regulatory body when conducting a
review of a gaming applicant (other than verifying the accuracy
and completeness of the application) would be to verify which
other gaming jurisdictions have actually started, completed and
formally made a decision regarding the gaming applicant
requesting licensure. For example, if the investigation was
completed in Nevada, it would be easy to verify whether the
applicant was licensed or found suitable. Furthermore,
transcripts of the gaming hearings in Nevada are available for
review. The transcripts can be very helpful in understanding
what issues, if any, developed during the investigative process.
The transcripts can also be very helpful in understanding if an
application was referred to staff or if the applicant was allowed
to withdraw an application and was therefore not subjected to a
final determination.

The practice point is that independent verification can be made
as to the status of an applicant’s investigation and further what
issues were raised at the public hearing. The Bureau of
Gambling Control in California will provide a copy of the
investigative report related to a determination of suitability. It
must be emphasized that independent verification through
review of transcripts or review of an investigative report is
critical. If an application was tabled or withdrawn, it is vital to
fundamental fairness that only a person with the status
necessary to speak for the commission involved is questioned
considering the withdrawal, since lower level employees are
seldom privy to the negotiation between the agency and the
applicant leading to the withdrawal.

Once an investigative report or hearing transcript is reviewed,
the regulator can examine the basis of the findings. If, for
example, Nevada conducted the investigation, there will be
evidence that the regulators met with the applicant, traveled to
the applicant’s place of business, met with local law
enforcement agencies, interviewed the applicant’s accountants
and tracked down and determined the reliability of sources of
information found on the Internet, newspaper or magazine
articles. If representatives from agencies like Nevada cannot
support their findings through an investigative audit trail, the
gaming regulator should ask what the source of the
information is, and further, if the gaming regulatory body
actually ever conducted a formal gaming investigation.
Examples abound where employees of credible gaming
regulatory bodies take it upon themselves to relay bad
information and then treat it as if it is the opinion of the
agency where they work. It is strongly recommended that direct
journalism questions—who, what, when, where and how—be
asked to verify the exact basis of any information before relying
on it.

Are Internet search engines and websites diminishing the
applicant’s confidence in the fairness of the investigatory
process?
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Step two of the review process is to analyze other sources of
information if there has been no high level investigative review
of the applicant. This will include all Internet sources, even if it
amounts to nothing more than yellow press. Step two should
still be considered even if step one of the regulatory review was
successful and there were credible sources of information to rely
upon. However, step two of the review process must be
implemented if a full investigatory review was not available.

What if none of the other experienced gaming regulatory
bodies like Nevada, New Jersey, Illinois, Colorado, Missouri or
Louisiana have formally investigated your applicant? Formal
investigation involves meeting with the applicant, reviewing
source documents such as tax returns and check registers, and
meeting or conversing with local law enforcement contacts; it
does not mean accepting as fact information from a tabloid
publication that has no credibility, or better yet, relying on
other gaming regulators who are relying on non-credible
tabloid publications and passing the information on as proven
fact. Ask the tough questions. What are the sources of the
information that you are being asked to rely upon? Have you
personally interviewed these sources? Have you checked with
governmental bodies about whether there is a factual basis for
the data? The danger of non-credible publications is the
“known fact” syndrome, similar to gossip by people repeating
mere allegations as fact, thereby rapidly creating a “known fact”
that may not be true. This is one of the problems with
regulators relying on Internet sources.

The most important part of step two is to have the applicant
provide documents and references that will help alleviate
concerns about the applicant. For example, in an international
investigation, police clearance certificates from the applicants’
place of residence should be reviewed. Also if the applicant has
obtained a United States visa, the visa application will
independently tell you whether the applicant has a criminal
history.

Determine if the applicant uses a “big four”2 accounting firm or
other reputable accounting firm, such as Grant Thornton or
Bradshaw Smith, and request a list of persons to contact in
order to ask questions and verify information pertaining to
their reports.

It can also be beneficial to ask the applicant for assistance in
setting up a telephone interview with the accounting firm.
Determine the scope of representation by the accounting firm
and review, for example, the engagement letters and any
management letters that have been submitted to the applicant
by the accounting firm. The engagement letter will determine
the scope of representation. It will be important to review any
deficiencies noted in the management letters and whether
those deficiencies were adequately addressed by your applicant.
Also determine what type of initial due diligence was conducted
by the accounting firm prior to its acceptance of the applicant
as a client. Request a copy of any due diligence investigations
that were conducted by the accounting firm. If a copy of the
report is not available, confirm with a partner in the accounting
firm the extent of the level of due diligence conducted. Also
confirm whether there is any ongoing review of the applicant

and/or periodic reviews to ensure the client continually meets
the standards of the accounting firm. The civil and criminal
penalties contained in the Sarbanes-Oxley Act3 give
investigations conducted by accounting firms considerable
credibility. Many gaming jurisdictions have been engaging
accounting firms to conduct formal investigations on their
behalf.

Another important part of step two would be to retain a firm
that conducts due diligence investigations. Hire a firm that
specializes in gaming regulatory investigations and is used by
other major gaming companies. There are many such firms in
Nevada that have decades of experience in conducting due
diligence investigations on behalf of licensees in Nevada. These
firms understand the issues critical to the gaming industry.
They are often staffed by former governmental agents, both
state and federal. It is important to determine the scope of
review with the investigative firm so as to obtain information
most relevant to the gaming investigation.

Under step two, information can be gathered even without the
luxury of being able to rely on a Nevada-style investigation.
Step two of the process can be conducted without having to
incur extensive out of pocket expenses, such as travel costs. In
fact, this type of investigation can be conducted from an arm
chair. If an issue arises, credibility should be first afforded to
governmental agencies and licensed professional firms over any
Internet sources. These agencies and firms are charged to get
information collection and analysis correct and are subject to
censure if they don’t. Internet sources pass along all forms of
uncensored and unverified information which is inherently
suspect. Be skeptical of such sources and rely on qualified
professionals.

Under step two, there will be challenges. There are many
sources of information, and it is important to know what is
credible and what is not. The gaming regulator will not have
the luxury of being able to rely on prior transcripts and
approvals from the Nevada-style jurisdictions if none are
available. It will be a matter of weighing information from
credible sources such as accounting firms, gaming regulatory
due diligence agencies and state departments that issue visas
versus, for example, tabloids that have no basis other than
rumor and innuendo. The information provided on the
Internet is a wonderful tool and a starting place for gathering
information, but the regulator must be aware that the Internet
is a tool and not the solution to the investigative review
process. The key to the step two reviews is not to base decisions
on information that cannot be verified or confirmed. Regulators
cannot allow competitors, former spouses or partners, and other
enemies to impact the decision-making process through
innuendos and falsehoods.

Once all of the information has been gathered, it will be easy to
create a matrix and separate out factual, credible information
from questionable information. The fair regulator will always
ask the applicant to explain the circumstances if there is
information that is troubling and falls either in the non-credible
or questionable category. How many times have we heard that
a problem has been discovered, when in reality there were
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plausible mitigating circumstances that turned the problem into
a non-issue when the applicant was given an opportunity to
explain?

If there is to be confidence in the decision-making process to
either grant an approval or not, then it should be standard
procedure to grant the applicant an opportunity for a hearing if
the recommendation is not to approve the applicant. To do
otherwise would clearly demonstrate that the gaming
regulatory body has no confidence in its investigative abilities
and thus would not want to be embarrassed at a hearing. In
such a case, the step two reviews have either failed or were
never implemented. Regulators have the opportunity to revoke
a license at a later date, if warranted, but a denial based on
questionable information is truly unfair and could cause
economical disaster to the applicant.

Conclusion
All sources of information, where possible, must be verified as
credible or questionable. It will not be difficult to verify credible
information from good sources, such as an accounting firm.
The review of management letters and engagement letters will
confirm not only the scope of work, but also compliance with
recommendations made by the accounting firm. Police
clearance certificates from the applicant’s country of residence
address criminal charges and should be considered credible
information. Any due diligence reviews by gaming regulatory
investigative firms will have built-in qualifiers and should

separate fact from fiction. Furthermore, if the information
presented comes from credible sources or is an unconfirmed
tabloid source or “questionable,” it should be disregarded.

The gaming licenses/suitability approvals are the lifeline of a
company’s ability to transact business in gaming jurisdictions.
The livelihoods of employees and tax revenues are at stake, and
if the basis of decision making emanates from questionable
sources, then the result is libelous and slanderous to the
applicant. Shakespeare said, “He who steals my purse steals
trash, but he who steals my good name, steals that which
enriches him not, but leaves me poor indeed!”4 It is clearly
demonstrated that not all gaming regulatory investigations
have to be step one, Nevada-style investigations. There are
many sources of information available if gaming approvals from
Nevada-style investigations cannot be relied upon. Under no
circumstances should gaming regulatory bodies rely on non-
credible sources of information as a basis for either approvals or
denials. Such reliance demeans the integrity and
professionalism of the entire gaming industry. Caution should
be exercised by all regulators in disseminating potentially
libelous information. Qualified immunity and sovereign
immunity are not absolute defenses against lawsuits.

1 For the purposes of this article, a Nevada-style investigation means an investigation where the

investigator conducts a field investigation that includes conducting thorough interviews,

document reviews, and, if necessary, traveling to direct sources to verify both favorable and

derogatory information. A Nevada-style investigation does not take information at face value; it

questions the reliability of sources and determines the veracity of information through personal

and detailed interaction.

2 The accounting firms Deloitte Touche, Ernst & Young, KPMG and Pricewaterhouse Coopers are

generally referred to as the “Big Four.”

3 The Sarbanes–Oxley Act of 2002 (Pub.L. 107-204, 116 Stat. 745, enacted July 30, 2002), also

known as the ‘Public Company Accounting Reform and Investor Protection Act’ (in the Senate)

and ‘Corporate and Auditing Accountability and Responsibility Act’ (in the House) and

commonly called Sarbanes–Oxley, Sarbox or SOX, is a United States federal law enacted on July

30, 2002, that set new or enhanced standards for all U.S. public company boards, management

and public accounting firms.

4 Shakespeare. (1564-1616) Othello. Act iii. Scene 3.
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January 11, 2016 
 
A Letter from the Chairman: 
 
With the advent of the NFL Football season and its advertising in the Fall of 2015, coupled with the 
widely-distributed story of a DraftKings insider making big money on a competitor’s site, the 
relatively new activity of Daily Fantasy Sports (DFS) exploded into the public’s consciousness. 
Gaming regulators, Attorneys General, and Legislatures across the country suddenly confronted the 
complex questions about the legality of DFS, the definition of gambling, the significance of skill vs. 
chance, and the overall muddled state of societal views of gambling and the equally muddled state 
of much of its regulatory infrastructure. 
 
Massachusetts was particularly caught up in this new controversy due to the existence of one of the 
leading DFS companies, DraftKings, being headquartered in Boston, the participation of the Kraft 
family in DFS, and the Attorney General’s effort to sort through the legal thicket to focus on critical 
consumer protection issues. In the course of this public debate, the Governor, the Speaker of the 
House, and the Senate President all suggested, at least casually, that it might be helpful if the 
Gaming Commission were to offer its views on these issues. It is absolutely clear that the Gaming 
Commission, at this point, has no authority whatsoever either to regulate (that authority rests 
principally with the Attorney General) or to set policy (that authority rests with the Legislature) 
concerning DFS. The Gaming Commission does have considerable experience in launching a new 
gaming industry in Massachusetts and in considering many of the complicated and nuanced issues 
pertaining to gaming regulation. Further, the Commission has a responsibility under its enabling 
legislation to help protect the interests of the Lottery, and has a clear interest in rationalizing the 
gaming environment in which its casino licensees operate. 
 

  



For all of these reasons, the Commission has decided to publish this White Paper, offering our 
thoughts on a range of issues the Legislature will likely confront as it comes to grips with the 
challenge of regulating DFS, and perhaps other online (also referred to as “Internet-based,” or 
“remote”) gaming. The Commission expects that these issues will likely include at least the 
following: 

Not so much the issue of whether DFS is legal under existing relevant law, but rather 
whether DFS should be legal. 
If the Legislature determines DFS should be legal, should it be regulated? 
If the Legislature determines that DFS should be regulated, what are the critical issues that 
need to be addressed by that regulation? 
As the Legislature determines what issues need to be addressed, it will likely consider what 
regulatory structure is appropriate, ranging from consumer protection laws, the regulatory 
style of the Department of Public Licensure (hairdressers, plumbers, etc.) or the full agency-
led regulation like the Division of Banks, the Division of Insurance or the Gaming 
Commission. 
 

Most of this Paper will be focused on the specific challenges of DFS. However, the Commission is 
very aware that while today DFS is the hot new Internet-based gaming, in past years it was online 
poker, and next year it may well be eSports. Online gaming technologies are proliferating at an ever 
faster pace, and new games can be deployed to a mass market in a matter of weeks. The last section 
of this Paper will suggest the possibility of the Legislature establishing a regulatory environment 
which is applicable to all online gaming technologies, assigning that regulatory structure to an 
agency for implementation, and leaving the daily work of drafting and adapting regulation of new 
gaming types to the regulatory agency that can be nimble and flexible in responding to 
technological gaming innovations. 
 
An alternative approach is exemplified by the prodigious work the Legislature did to draft the 
Gaming Commission’s enabling Legislation, Chapter 23K. This Legislation, years in development, 
established clear societal values, regulatory priorities, many highly directive regulatory parameters, 
and a host of regulatory innovations that have made much of Massachusetts casino regulation a 
model for other jurisdictions. It is probably impractical for the Legislature to do similar work for 
each new type of gaming; however, it may be that its comprehensive work in Chapter 23K has 



already established the primary values and regulatory priorities that will need to be adapted to any 
new type of gaming. 

In preparation for drafting this White Paper, the Commission (led by Commissioner Gayle Cameron, 
Staff Attorney Justin Stempeck and Director of Licensing Paul Connelly; Stempeck and Connelly 
served as lead authors of this Paper, along with Commissioner Lloyd Macdonald and former 
Commissioner Jim McHugh) held several information-gathering sessions with the DFS industry and 
experts, culminating in an extraordinary day-long forum on DFS and online gaming on December 
10, 2015, that informed much of this Paper. The video and transcript of that Forum can be found 
at http://massgaming.com/news-events/article/daily-fantasy-sports-educational-forum-
december-10-2015-2/. 

I hope that the contents of this White Paper will be helpful. 
 
 

 
 
Stephen P. Crosby 
Chairman
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EXECUTIVE SUMMARY 
 
Daily Fantasy Sports (DFS) first started in 2007. This variant of fantasy sports offers a condensed 
version of the season-long fantasy experience, providing for the drafting of a team and participation 
in weekly or daily contests. The most popular DFS sport is football, followed by baseball, racing, 
basketball and hockey. Fantasy golf is also a popular product and is quickly gaining in popularity.     

 
With the advent of the NFL Football Season and its advertising in the Fall of 2015, coupled with the 
widely-distributed story of a DraftKings insider making big money on a competitor’s site, DFS 
exploded into the public’s consciousness. Gaming regulators, Attorneys General, and Legislatures 
across the country suddenly confronted the complex questions about the legality of DFS, the 
definition of gambling, the significance of skill versus chance, and the overall muddled state of 
societal views of gambling and the equally muddled state of much of its regulatory infrastructure. 
Pursuant to these events, and with encouragement of political leaders on Beacon Hill, the 
Massachusetts Gaming Commission (MGC) has decided to publish this White Paper, offering our 
thoughts on a range of issues the Legislature will likely confront as it comes to grips with the 
challenge of regulating DFS, and perhaps other online (also referred to as “internet-based,” or 
“remote”) gaming. The Commission expects that these issues will likely include at least the 
following: 
 

Not so much the issue of whether DFS is legal under existing relevant law, but rather 
whether DFS should be legal. 
If the Legislature determines DFS should be legal, should it be regulated? 
If the Legislature determines that DFS should be regulated, what are the critical issues that 
need to be addressed by that regulation? 
As the Legislature determines what issues need to be addressed, it will likely consider what 
regulatory structure is appropriate, ranging from consumer protection laws, the regulatory 
style of the Department of Public Licensure (hairdressers, plumbers, etc.) or the full agency-
led regulation like the Division of Banks, the Division of Insurance or the Gaming 
Commission. 
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The last section of this paper will suggest the possibility of the Legislature establishing a regulatory 
environment which is applicable to all online gaming technologies, assigning that regulatory 
structure to an agency for implementation, and leaving the daily work of drafting and adapting 
regulation of new gaming types to the regulatory agency that can be nimble and flexible in 
responding to technological gaming innovations. 
 
One approach to regulating DFS and other Internet-based gaming is exemplified by the prodigious 
work the Legislature did to draft the Gaming Commission’s enabling Legislation, Chapter 23K. This 
Legislation, years in development, established clear societal values, regulatory priorities, many 
highly directive regulatory parameters, and a host of regulatory innovations that have made much 
of Massachusetts’ casino regulation a model for other jurisdictions. It is probably impractical for the 
Legislature to do similar work for each new type of gaming; however, it may be that its 
comprehensive work in Chapter 23K has already established the primary values and regulatory 
priorities that will need to be adapted to any new type of gaming. 
 
Massachusetts is in unsettled legal territory with respect to DFS as there are no statutes or legal 
decisions that directly address the topic. Without otherwise addressing DFS under the current laws 
of the Commonwealth, Attorney General Healey recently promulgated comprehensive draft 
consumer protection regulations to reduce or eliminate the risk of economic harm to vulnerable 
players and to promote the games’ transparency. While these proposed regulations will mitigate 
many of the potential harms of DFS, the state Legislature possesses the singular power to clarify 
any remaining legal ambiguity with appropriate legislation.  
 
From our own review of the gambling statutes currently in effect in the Commonwealth and from 
our review of the opinions of other interested parties, we believe that DFS does implicate certain 
provisions of existing civil and criminal statutes. However, while it could be construed that DFS is 
arguably illegal under existing Massachusetts law, the balance of Massachusetts law may make that 
reading illogical. See the discussion offered in detail in Section II, Legality of Daily Fantasy Sports. 
 
In any case, a common concern repeated in the DFS industry by operators, players and vendors 
alike is a greater need for legal certainty. The real question for the Legislature is ultimately not “Is 
DFS legal?” but “Do we want DFS to be legal, and if so, under what conditions?” Nevertheless, we 
believe that before addressing that question, it is important that there be an understanding of the 
present legal framework of gaming in Massachusetts and at the federal level so that any legislative 
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solution here avoids conflict with existing laws, or intentionally amends those laws that otherwise 
would be in conflict with the Legislature’s solution. 
 
The Massachusetts statutes that present the greatest direct exposure to DFS operators, third party 
vendors and gaming participants are the statutes that make criminal the operation of betting pools, 
M.G.L. c. 271, §§ 16A and 17, and the holding of illegal lotteries, M.G.L. c. 271, § 7.  
 
What makes the Massachusetts pooling statutes so potentially problematic for DFS is that the 
element of skill—so central to the DFS operator’s defense to date—is irrelevant to the issue of 
culpability. That is because the statutes specifically reference a “trial or contest of skill” as the basis 
of an illegal pool. Accordingly, this language places DFS participants (operators, third party vendors 
and players) at risk. 
 
The lottery statute poses challenges to DFS, as well, although not as directly as the betting pool 
statutes. The term “lottery” has been interpreted broadly by the courts to include any activities 
consisting of the following three elements: “(1) the payment of a price for (2) the possibility of 
winning a prize, depending upon (3) hazard or chance.” See Com. v. Stewart-Johnson, 78 Mass. App. 
Ct. 592, 594 (2011), quoting, Com. v. Lake, 317 Mass. 264, 267 (1944). The running of lotteries 
outside of a “gaming establishment” is illegal under Massachusetts law and such lotteries are 
broadly defined in the statute: 
 

Whoever sets up or promotes a lottery for money or other property of value, or by 
way of lottery disposes of any property of value, or under the pretext of a sale, gift 
or delivery of other property or of any right, privilege or thing whatever disposes of 
or offers or attempts to dispose of any property, with intent to make the disposal 
thereof dependent upon or connected with chance by lot, dice, numbers, game, 
hazard or other gambling device … shall be punished by a fine … or by 
imprisonment …. (Emphasis added.) 

 
 M.G.L. c. 271, § 7 
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This debate about skill versus chance is at the heart of the DraftKings – State of New York legal 
actions, and similar debates and lawsuits across the nation. In the Commission’s judgment, it would 
be worthwhile for the Legislature to consider whether it is in the public interest for DFS to be 
exposed to the uncertain reach of the lottery statute, or to the “skill” vs. “chance” distinction at all. 
 

The federal statute that potentially presents the greatest constraints on state action to address DFS 
is the Professional and Amateur Sports Protection Act or “PASPA.” 28 U.S.C. § 3701 (1992). In 
simple layman’s terms, PASPA makes illegal (except in a few grandfathered states) essentially any 
state action that makes sports or sports-related betting legal. Thus, at first glance, PASPA may 
constrain the Legislature from any legislation that directly or indirectly permits or regulates DFS. 
While there appears to be little appetite for further PASPA challenges by those provided with a 
right of action under the statute, the lack of significant court interpretation of the statute, the 
inherent vagueness of the statutory terms and the pending en banc review in the Third Circuit of 
New Jersey’s most recent attempt to legalize sports betting, suggests a cautious approach to state 
action addressing DFS directly.  
 
There is, however, an alternative approach for the Legislature to consider. Rather than trying to 
anticipate unfavorable outcomes, or trying to design Massachusetts public policy that 
accommodates a peculiar and vague federal statute, the Legislature might simply write legislation 
and regulations it believes appropriate for the people of Massachusetts, and let the others react as 
they see fit. Ultimately, clarification of federal law on this (and many other) aspects of gaming law 
will be required; clear and decisive state action may further that objective.  

 
The Gaming Commission believes that the issue of “whether to regulate DFS” is largely settled. 

 
After several years of a largely laissez-faire environment, there is a growing consensus amongst 
regulators, industry analysts and the DFS industry itself that some form of regulation is necessary 
not only to protect the interest of DFS players, but also to provide some clear guidelines and 
predictability to DFS operators. While cautious of the potential breadth of regulations, and fearful of 
a patchwork implementation across the country, the major DFS operators have all publicly 
recognized the need for government regulation to provide security to customers and operators 
alike. The majority of the debate in this area continues to focus on the form and extent of a future 
potential regulatory environment.  
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In the past, legislators and regulators typically approached the issue of gaming legality by asking 
the questions, “is it gambling?” and often “is it a game of skill or a game of chance?” As discussed in 
this paper, much of this analysis has been a residue of moral judgments initially asserted hundreds 
of years ago, and carried forward in many religious and ethical constructs, and the definitions of 
“gambling,” “skill” and “chance” have often been unclear at best. Even with these religious and 
ethical disapprovals, however, gambling of one sort or another—especially lotteries—has been 
approved and utilized by government jurisdictions and other institutions as a means of raising 
revenues and providing entertainment since at least the beginning of this Republic. And much more 
recently, the Legislature and the people of Massachusetts have emphatically endorsed many forms 
of gambling by way of the legalization of the Lottery and casinos. 

 
We are left now with a public policy position that seems to assert that gambling is bad/illegal, 
except when it is not. And what makes it not bad/illegal is when the Legislature authorizes a 
regulatory framework and a public purpose for a particular kind of gambling. Generally speaking, 
we have largely come to accept gambling as a legitimate form of economic activity, entertainment 
and public or philanthropic revenue generation (even within the religious community) – under 
certain regulatory conditions. 

 
Perhaps, as a consequence of profound changes in public values and public policy, the challenge for 
the Legislature about DFS and other internet-based gaming is to define gambling clearly and 
carefully, and then regulate accordingly. For example, the Legislature might use this definition: “Is 
this economic activity characterized by a payment by a player for an opportunity to win an award 
based on the outcome of a future event, which is not otherwise regulated?”  

 
The Commonwealth routinely regulates most economic activity, at some level of intensity, looking 
into the nature of that activity to determine whether and how to regulate. In this case, it may be 
helpful to define in law the specific features that might be considered gambling, to serve as the 
tripwire for a greater than normal degree of regulation. If the proposed economic activity has these 
defining features, it will be considered gambling, and then the checkered history of gambling, the 
continuing public ambivalence about gambling activities, and long established public policy, suggest 
a number of key topic areas that may require regulatory consideration. 
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The following issues and potential remedies, presented across five, broad policy areas, represent a 
starting point for consideration of a regulatory schema. (These issues are also presented in a table 
format in Section III Issues Requiring Regulation.) 
 
Know your Customer: Ensuring that players are of legal age and are playing in a jurisdiction 
where DFS play is allowed. Ensuring that DFS operators can uniquely and accurately identify each 
and every DFS player. 
 
DFS Player Protection: Ensuring that players’ funds are properly protected, and that players 
understand the nature of the games, the risks involved and have access to tools and resources if 
they feel they have a problem. 
 
Technical Security: Ensuring that the wealth of personal information regarding customers is 
protected, the system cannot be manipulated to any player’s advantage, and all user activity data is 
retained for auditing and research purposes. 
 
Suitability and Licensure: Ensuring that regulators know the principals involved in DFS 
operations, and that there is a level of investment that increases the costs of non-compliance. 
 
Impact on Real-World Sports: Ensuring that the relationship between DFS and the sports for 
which it provides contests does not adversely affect the perception (or reality) of fair play.  
 

There are multiple regulatory models that could be employed to address the issues outlined above. 
The Attorney General’s proposed regulations consider the most important issues of concern and 
provide consumers with a powerful tool to address their concerns and grievances. This tool, 
however, necessitates that an aggrieved consumer or law enforcement agency seek remedy which 
for many may be too costly or time consuming to pursue, and which in any case provides only a 
very random method of enforcement An appropriately robust regulatory structure would consider 
how to work in concert with the Attorney General’s proposed consumer protection regulations to 
address these same concerns prospectively, so that issues are detected and addressed, or avoided 
altogether without the need for consumer action. 
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In considering the appropriate kind of regulatory scheme for DFS and other on-line gaming, certain 
principles are worth bearing in mind: 
 

The scheme must be commercially viable 
The scheme must be technologically feasible 
The scheme should attempt to balance the “problem solved” with the “cost increased” 
The scheme should be “risk-based,” balancing the risk and seriousness of the problem with 
the cost and imposition of the solution 

 
Whatever the outcome, careful thought should be afforded to the design of the regulatory approach, 
as many other jurisdictions may look to the first successful model for guidance. Furthermore, the 
DFS industry’s present urgent desire for a consistent regulatory approach will probably mitigate 
resistance that might otherwise exist to implementation of a prompt, comprehensive, “smart” 
model. 
 

The discussion thus far has focused primarily on DFS. However, DFS is only one form of Internet 
gaming activity that the Commonwealth is likely to encounter in both the near and the long term. 
Internet gaming (also referred to as “online” or “remote” gaming) offers a dizzying and constantly 
expanding variety of games including on-line casino games, sports betting, eSports, social gaming, 
skill-based games, and prediction markets (all discussed more fully in Section V, The Proliferation 
of Internet Gaming. ) Any new regulatory effort for just one of these types of games will surely beg 
the question of how to handle the others. A regulatory strategy that is broad enough and flexible 
enough to adapt to any and all of these proliferating games may be worth serious consideration. 
 
As recent history and litigation demonstrate, it is not enough – indeed, it is frequently not fruitful – 
simply to ask whether a new form of Internet activity involving payment of money for future 
rewards constitutes "gambling". The real question is how to determine whether a new Internet 
activity involving payment of money in return for future rewards ought to be regulated and, if so, 
how and by whom. Not all such activity necessarily requires regulation. Even when regulation is 
required, regulations and the regulatory framework must be of the right size, i.e., neither so 
onerous that it stifles positive economic activity nor so lax that it fails to protect the public interest. 
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One approach for the Legislature to consider is to recognize that because Internet gaming activity is 
unique, quickly deployed and highly malleable, regulation ought to be vested in a single, nimble 
Internet gaming regulatory body. This approach would require new legislation, but the regulatory 
body could be one that currently exists or one that the Legislature creates. Such omnibus on-line 
gaming regulatory legislation would establish the Commonwealth’s overriding public policy 
objectives and regulatory principles, presumably including the principles embodied in existing 
horse racing, gaming and lottery legislation enumerated in Section III of this Paper. Minimally, such 
legislation would direct that organized crime and individuals with criminal backgrounds have no 
operational control over the gaming activity, that players are protected from unfair or deceptive 
practices when they engage in the gaming activity, that operators of the activity take appropriate 
steps to mitigate any adverse consequences the activity may produce, and that the activity produces 
economic benefits for Massachusetts. The economic benefits may come through taxation of the 
activity at a rate the Legislature determines but also through encouragement of Massachusetts job 
creation and economic development. 
 
If such an omnibus online gaming regulatory body were created, it would be important to give it 
jurisdiction also over all Internet-based (or “online” or “remote”) economic activity in which a 
person stakes or risks something of value on the outcome of a future event, whether that outcome 
is dependent on chance, the individual’s skill or a combination of both. So formulated, the 
regulatory body’s jurisdiction would be broad enough to invest it with the power to look at all 
Internet gaming activity, determine whether any form of regulation of that activity is necessary and, 
if it is, create "right-sized" regulations to deal with it, pursuant to the public policy objectives and 
regulatory principles in the Legislature-promulgated enabling legislation. 
 
To be sure, an agency with a broad mandate of that kind and description would have considerable 
power to affect what could become a broad swath of economic activity on the Internet. Accordingly, 
legislative oversight, even if in arrears, would be highly desirable. But with that broad mandate and 
developed expertise, such an agency would be prepared to provide the Legislature and the citizens 
of Massachusetts with informed regulatory measures, promptly, economically, and thoughtfully, to 
avoid clear pitfalls while promoting economic growth in a dynamic arena. 
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I. THE EVOLUTION OF DAILY FANTASY SPORTS 
 

This section will briefly address the history of fantasy sports as well as the recent development of 
daily fantasy sports or “DFS” in order to provide some perspective on the rapidly evolving market 
for these businesses. 
 
A. History 

 
Fantasy sports are largely understood to have started with a 1980 “Rotisserie” Baseball League 
(named for the New York Restaurant where the draft was held; La Rotisserie Francaise). Under the 
rules of this first league, each participant used an imaginary budget to bid on various baseball 
players at a simulated auction in order to draft a team. Over the course of the baseball season, the 
league participants kept track of various statistics of their players, scoring points based on the 
performance of their players, with the participant who scored the most points at the end of the 
season winning a cash prize.  

 
Early fantasy sports aficionados started playing Rotisserie-style fantasy baseball and the game 
accumulated a small but devoted following. As the game evolved, players suggested new rules 
(including weekly head-to-head format, keeper leagues1, and others) but largely adhered to the 
core premise.2 Over time, the game format migrated outside of baseball to other professional 
sports. Popularity of the game spiked in conjunction with the mid 1990’s Internet boom likely due 
to the automation of scoring contests, the ready availability of eager contest participants and easy 
access to sports news and information. In conjunction with the creation of numerous new fantasy 
sports sites came fantasy sports support sites, offering player insights and recommendations on 
drafting the strongest team.  
 

  

1 In a “keeper” league, depending upon the rules, anywhere from one player to an entire team is retained 
from one sports season to the next. 
2 One of the primary distinctions in fantasy sports leagues comes in the initial allocation of players. 
Although the original format featured an auction draft, another popular variant is the “snake draft,” where 
participants are randomly assigned a number designating their pick position in the draft. During the draft 
the participant that picked first in round one goes last in round two and the participant that picked last in 
round one goes first in round two. 



- 2 - 

B. Advent of Daily Fantasy Sports  
 

Daily Fantasy Sports or “DFS” first started in 2007. This variant of fantasy sports offers a condensed 
version of the season-long fantasy experience, providing for the drafting of a team and participation 
in weekly or daily contests. The most popular of DFS sport is football, followed by baseball, racing, 
basketball and hockey. Fantasy golf is also a popular product and is quickly gaining in popularity.     

 
The current DFS landscape is dominated by two companies: DraftKings and FanDuel, which 
together account for 85-95% of the market.3 Both companies offer a similar experience, allowing 
participants to draft players using a salary cap auction. In that format all participants start with the 
same amount of imaginary funds to use to draft players to fill their team roster. Real-world players 
are assigned fictitious “salaries” by the DFS site operators, based on a number of known factors 
(player past performance, weather, team match ups, etc.) and certain factors unknown to 
participants. Under this format participants are allowed to draft the same players, as long as they 
do not exceed their assigned salary cap. Each imaginary roster accumulates various points over the 
course of the contest based on the real world performance of the professional sports players and at 
the end of the contest period (either a week or a day), the points are tallied and the results are 
reported.4   

 
DFS sites offer a variety of contest types including private league, head-to-head, 50/50 and 
guaranteed prize pools. Private leagues allow participants to create an entire league where 
participation is limited by invitation of the league creator. Head-to-head match ups are one-on-one 
contests between two players. 50/50 leagues involve a large pool of people where the participants 
in the top half of the standings win and those in the bottom half lose. These contests often allow for 
the potential to multiply winnings based on how high in the percentile rankings a participant 
reaches. Guaranteed prize pools involve a contest for an operator guaranteed sum (for example $1 
million), which will be paid out to the winner whether contest entry fees meet that sum or not. In 
the event that entry fees fail to fully fund the guaranteed contest, the DFS operator will make up the 
difference in order to fund the contest. The operator typically retains 8-10% of the total entry fees 
from each DFS contest, similar to the “vig” in pari-mutuel betting, or the “rake” in casino poker.  

 

3 The remaining market share is split between approximately 18 other smaller companies. 
4 All of these functions, from drafting a team to checking the real time score of a contest, can also be 
completed using a paired smartphone application. 
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The current DFS market is estimated to be 3-4 million players. Many news stories have conflated 
this number with the significantly greater figure representing all players of fantasy sports generally 
(which would include season long fantasy sports players). The majority of DFS players are white 
males in their mid-twenties to mid-thirties. Eilers Research CEO Todd Eilers estimates “that daily 
games will generate around $2.6 billion in entry fees this year and grow 41% annually, reaching 
$14.4 billion in 2020.” Notably, this projection was made before the DFS legal backlash that 
occurred this past fall and it is unknown what effect this slew of lawsuits and law enforcement 
investigations will have on these projections.  
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II. LEGALITY OF DAILY FANTASY SPORTS 
 

Massachusetts is in unsettled legal territory with respect to DFS as there are no statutes or legal 
decisions that directly address the topic. Without otherwise addressing DFS under the current laws 
of the Commonwealth, Attorney General Healey recently promulgated comprehensive draft 
consumer protection regulations to reduce or eliminate the risk of economic harm to vulnerable 
players and to promote the games’ transparency. While these proposed regulations will mitigate 
many of the potential harms of DFS, the state Legislature possesses the singular power to clarify 
any remaining legal ambiguity with appropriate legislation.  
 
From our own review of the gambling statutes currently in effect in the Commonwealth and from 
our review of the opinions of interested others5, we believe that DFS does implicate certain 
provisions of existing civil and criminal statutes. However, while it could be argued that DFS is 
illegal under existing Massachusetts law, the balance of Massachusetts law may make that reading 
illogical.  
 
In any case, a common concern repeated in the DFS industry by operators, players and vendors 
alike is a greater need for legal certainty. The real question for the Legislature is ultimately not “Is 
DFS legal?” but “Do we want DFS to be legal, and if so, under what conditions?” Nevertheless, we 
believe that before addressing that question, it is important that there be an understanding of the 
legal framework of gaming in Massachusetts and at the federal level so that any legislative solution 
here avoids conflict with existing laws, or intentionally amends those laws that otherwise would be 
in conflict with the Legislature’s solution. 

  

5 At the December 10, 2015 DFS Forum the issue of DFS’ relationship to illegal sports betting was 
addressed by several national experts in attendance. Also, the Commission’s legal staff solicited and 
received comprehensive legal memoranda on the subject from DraftKing’s counsel. (Senior personnel 
from DraftKings and FanDuel and their counsel were also on several of the panels at the Forum.) The 
Forum was live-streamed, and a complete video record and transcript of the Forum is available on the 
Commission’s website.
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A. Massachusetts Statutes Posing Issues for DFS 

 
Massachusetts addresses illegal gaming through a number of criminal and related civil statutes 
including, but not limited to, statutes on the operation of an illegal gaming establishment,6 the 
recovery of gaming losses,7 the loaning of money for purposes of gaming,8 gaming establishments 
as a public nuisance9, rights of entry to seize implements and materials of a “common gaming 
house” 10, forfeiture of gambling devices11, keeping a “common gaming house” or being knowingly 
present therein12 and the operation of a bet-placing operation;13 amongst others.  

 
In Massachusetts “the word ‘game’ is very comprehensive and embraces any contrivance or 
institution which has for its object the furnishing of sport, recreation or amusement. ‘Gaming for 
money or other property’ is illegal.” Com. v. Theatre Adver. Co., 286 Mass. 405, 411 (1934). In the 
statute that provides a glossary of definitions for subsequent reference in the General Laws, “illegal 
gaming” is defined in as any “banking or percentage game played with cards, dice, tiles or 
dominoes, or an electronic, electrical or mechanical device or machine for money, property, checks, 
credit or any representative of value, but excluding [the state sanctioned lottery, casinos authorized 
by the Gaming Commission enabling act, horse and dog racing, bingo and charitable gaming].” 
M.G.L. c. 4, § 7.  Although the statute is definitional only and does not have any affirmative 
provisions for criminal or civil consequences, the state’s Supreme Judicial Court cited the statute in 
holding that “[i]t is settled that the buying or selling of pools or the registering of bets is illegal 
gaming in this commonwealth,”. Sullivan v. Vorenberg, 241 Mass. 319, 321 (1922).14 

 
The statutes that present the greatest direct exposure to DFS operators, third party vendors and 
gaming participants are the statutes that make criminal the operation of betting pools, M.G.L. c. 271, 
§§ 16A and 17, and the holding of illegal lotteries, M.G.L. c. 271, § 7.  

6  M.G.L. c. 137, § 2.
7  M.G.L. c. 137, § 1.
8  M.G.L. c. 137, § 3.
9  M.G.L. c. 139, § 14
10 M.G.L. c. 271, § 23
11 M.G.L. c. 271, § 5A
12 M.G.L. c. 271, § 5
13 M.G.L. c. 271, § 17. 
14 There is no specific statute criminalizing running a “banking or percentage game” even if such an 
operation is labeled “illegal gaming” under § 17.  
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1. Betting Pools 

 
M.G.L. c. 271 § 17 provides that it is a felony for one who possesses an “apparatus, books or any 
device…for buying or selling pools, upon the result of a trial or contest of skill, speed or endurance 
of man, beast, bird or machine, or upon the result of a game….” Section 16A makes it similarly illegal 
for one who “organizes, supervises, manages or finances … the illegal buying or selling of [such] 
pools.” 
 
The Supreme Judicial Court in Commonwealth v. Sullivan, addressed the meaning of a betting pool 
and how a betting pool works:  
 

A pool has been defined as 'a combination of stakes the money derived from which 
was to go to the winner.' . . . This does not mean, however, that all the money 
derived from the combination of stakes must go to the winner. Commonly the man 
who runs the pool makes something out of the transaction. It is enough to constitute 
the criminal offense if there is a combination of stakes a part of which is to go to the 
winner. . . . [It] is enough if the proceeds [advanced by the players] constituted a 
fund out of which the so-called prizes--in fact the proceeds of the pool--were paid to 
the winners in the game of chance.15  

 
 218 Mass. 281, 283 (1914) (citing the definition articulated by Oliver Wendell 
 Holmes in Commonwealth v. Ferry, 146 Mass. 203, 208 (1888). 
 

  

15 In this regard, it is worth noting that the CEO of DraftKings, Jason Robbins, was quoted in a Reddit 
post July 26, 2012, as saying “For example, when anyone on my fantasy team hits a home run in real life, 
I get points on my team. The person with the most points at the end of all the games, wins. In our case, 
you win the total wager amount of all the people who had teams in that contest. If there were 10 people, 
and each put in $10, you’d win $100 (minus 10% which goes to us)”. (Emphasis added).



- 7 - 

The Court described the activity at issue in Sullivan in the following terms:  
 

There was evidence tending to show that the defendants kept the rooms and there 
kept and sold, for twenty-five cents each, books entitled, 'American and National 
League Baseball Schedule and Record Book.' The book was exhibited in evidence 
and is described in the record as 'containing many advertisements and a schedule of 
dates when and places where baseball games were to be played by the various clubs 
belonging to the American and National Leagues together with some other 
information.' One page contained two coupons to be filled out in duplicate 'by 
writing in the names of the baseball clubs which the contestant believed would 
score the greatest number of runs on each day of the following week.' One coupon 
was to be given to one of the defendants and the other kept by the contestant. The 
names of six different baseball teams could be used, but the name of one could not 
be used twice during the same week. Prizes of considerable amounts were offered. . . 
. Whether the aggregate of the prizes constituted the entire pool does not appear in 
the evidence and is of no consequence.  

 
Sullivan further defines a “bet” as “the hazard of money or property upon an incident by which one 
or both parties stand to lose or win by chance.16” Id. “For one to have placed a “bet,” he must have 
taken a risk on the uncertain outcome of a particular event and, depending on the outcome, he must 
be entitled to receive payment from another.” Com. v. Sousa, 33 Mass. App. Ct. 433, 437 (1992) 
 
The typical DFS contest involves numerous participants paying their entry fees to a company, the 
company taking a percentage of the total entry fees and the winner being paid from the company’s 
coffers. Such contests bear more than passing resemblance to the betting pools found to be illegal in 
Sullivan. In this respect, the Commission finds significant that the Nevada Gaming Control Board 
recently found DFS to constitute betting pools under Nevada’s law and thus subject to mandatory 
regulation as other forms of gambling are there.  
 

  

16 This definition is similar to the definition of “wager” applied by the Nevada attorney general. In Nevada, 
a wager is “a sum of money or representative of value that is risked on an occurrence for which the 
outcome is uncertain.” See Nev. Rev. Stat. Ann. 463.01962. 
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What makes the Massachusetts pooling statutes so potentially problematic for DFS is that the 
element of skill—so central to the DFS operator’s defense to date—is irrelevant to the issue of 
culpability. That is because the statutes reference a “trial or contest of skill” as the basis of an illegal 
pool. Accordingly, this language places DFS participants (operators, third party vendors and 
players) at risk.17  
 
The pooling statutes, in particular, should be addressed to determine whether they should be 
amended. 

 
2. Lotteries 

 
The lottery statute poses challenges to DFS, as well, although not as directly as the betting pool 
statutes. The term “lottery” has been interpreted broadly by the courts to include any activities 
consisting of the following three elements: “(1) the payment of a price for (2) the possibility of 
winning a prize, depending upon (3) hazard or chance.” See Com. v. Stewart-Johnson, 78 Mass. App. 
Ct. 592, 594 (2011), quoting, Com. v. Lake, 317 Mass. 264, 267 (1944). The running of lotteries 
outside of a “gaming establishment” is illegal under Massachusetts law and such lotteries are 
broadly defined in the statute: 
 

Whoever sets up or promotes a lottery for money or other property of value, or by 
way of lottery disposes of any property of value, or under the pretext of a sale, gift 
or delivery of other property or of any right, privilege or thing whatever disposes of 
or offers or attempts to dispose of any property, with intent to make the disposal 
thereof dependent upon or connected with chance by lot, dice, numbers, game, 
hazard or other gambling device … shall be punished by a fine … or by 
imprisonment …. 

 
 M.G.L. c. 271, § 7.18 

17 If DFS were to be found to comprise an illegal betting pool, then by operation of the other gaming-
related statutes referenced above, the parties could be prosecuted for operating an “illegal gaming 
establishment” and being “present” therein; the operation could be declared a “public nuisance” and shut 
down, and the equipment at the premises and the proceeds generated by the contests could be subject to 
civil forfeiture.  Any person or organization providing goods and services knowing the nature of the DFS 
games could also be exposed to liability as an accessory.
18 This statute has been widely used as a catch-all for other types of illegal gambling: 
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In order to set chance-based endeavors apart from other contests that rest on the skill of 
participants, the Supreme Judicial Court adopted the “dominant factor test.” The SJC has stated:  

 
Where the game contains elements both of chance and of skill, in order to render the 
laws against lotteries effectual to combat the evils at which they are aimed, it has 
been found necessary to draw a compromise line between the two elements, with 
the result that by the weight of authority a game is now considered a lottery if the 
element of chance predominates and not a lottery if the element of skill 
predominates.  
 

 Com. v. Lake, 317 Mass. 264, 267 (1944); see also Com. v. Plisner, 295 Mass 457, 464 (1936).  
 

Massachusetts cases evaluating the chance versus skill balance have looked at a number of different 
factors as set forth below: 

 
In Plisner, the Court found that a machine where a player operated a toy crane to attempt to pick 
prizes was more chance than skill (and thus a lottery) where the players’ only ability to manipulate 
the crane was to set the area where it would descend and where the player had no ability to 
influence the manner or strength by which the crane closed its claw on a potential prize. 295 Mass. 
at 244.  
 
In Com. v. Theatre Advertising Co., Inc., 286 Mass. 405, 410 (1934), the court found that a game 
called “Beano,” consisting of a combination of darts and bingo, involved more chance than skill and 
thus constituted illegal gaming.  

 

Over time, “lottery” has become used as shorthand for a wide variety of gambling 
practices deemed to be prohibited by the statute. Such practices extend significantly 
beyond the narrowest sense of the term (the sale of chances that a number selected by a 
player will match one chosen in a random drawing). Thus, for example, a pinball game 
with a cash prize has been viewed as a “lottery” within the meaning of the statute. 

Com. v. Stewart-Johnson, 78 Mass. App. Ct. 592, 595, (2011), citing Com. v. Macomber,
333 Mass. 298 (1955).
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Similarly, in Lake the court examined a machine that players would pay to use to attempt to win 
prizes. After paying, the player could press a button to cause a mechanical arm to swing out in an 
attempt to push various prizes into a hole in the center of a rotating circle. The defendant argued 
that the machine did not constitute a lottery where success was based on the skill of the player. The 
court reasoned that even if it was possible to become skilled enough in the machine to outweigh the 
chance involved that “in determining which element predominates, where the game is not one of 
pure skill or of pure chance, some courts have held, we think rightly, that it is permissible in 
appropriate instances to look beyond the bare mechanics of the game itself and to consider whether 
as actually played by the people who actually play it chance or skill is the prevailing factor.” Id. at 
925. Ultimately, the court explained that the determination of whether the game was more one of 
skill or chance was to be left to the jury.  

 
In U.S. v. Marder, 48 F.3d 564 (1st Cir. 1995), the First Circuit examined the chance versus skill 
argument in the context of video poker machines while applying Massachusetts law. The court 
found that chance predominated and that the jury could lawfully find that the defendant was 
operating an illegal lottery despite recognizing that there was some skill involved in a player 
choosing which cards to discard from any given hand. The court identified a number of 
considerations as material to the dominant factor calculus, including: the short amount of time that 
players were permitted to play a hand, the relative lack of normal poker skills in play, the profit that 
the operator made and the fact that “there were a great many more losers than winners.”  
 
To date, no Massachusetts case has addressed whether season-long fantasy sports or DFS would 
constitute a “lottery” as in the examples set forth above. The cited cases all involved analyzing 
chance versus skill where the individual playing the game had a direct effect on the outcome of the 
game (i.e., personally operating a crane, choosing cards or throwing darts). These examples stand in 
contrast to DFS where the player’s skill is exercised only in choosing the roster, as the player has no 
ability to control the final outcome of the sporting events. DFS operators have consistently argued 
that theirs is a skill-based game and that they possess studies to prove unequivocally that skill 
trumps chance in their contests. This position has been extensively argued in the recent filings in 
New York by both DraftKings and FanDuel, and it was a recurrent theme in the materials submitted 
to the Commission staff by counsel for DraftKings.  
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The dominant factor test reduces the exposure that DFS operators have under the lottery statute, 
but ultimately, if a criminal charge were brought, the decision as to liability would be a jury issue. 
While a DFS players’ skill can significantly affect the outcome of the contests, the reality is that no 
one knows who wins or loses until the last game (the athletes in which are the subject of the DFS 
contest) is concluded. And no one participating in the contest has control over the athletes whose 
performance ultimately drive the outcome of the DFS matches.  

 
3. Evolution of Perspectives on “Skill vs. Chance”  

 
This discussion of lotteries emphasizes the legal distinction between games of skill and games of 
chance—a tortured distinction presently being debated and litigated across the country. The 
underlying premise of this distinction is the notion that for some reason “games” of “chance” are 
bad, while “games” of “skill” are not – or at least are less so.  
 
The Commission suggests that it may be time to assess the significance of this distinction, and to 
consider eliminating it from the legal discussion of gaming or gambling legality. 
While there have been many different rationales for opposing gambling, and while philosophers 
and religions have historically differed on the degree of disapproval, the dominant disapproval in 
the United States seems to have grown out of a largely Protestant,19 than Puritan-imposed 
disapproval of earning something for nothing—of earning fortune by mere chance: 
 

“During the nineteenth century, morality arguments against gambling took center stage 
in the debate. Reformers pointed to gambling as an immoral activity engaged in by 
flouters of the Puritan work ethic, people who wanted to obtain something of value 
without contributing any work.” “Regulatory Public Morals and Private Markets”, 
Christine Hurst, Boston University Law Review, Vol 86. 
 “Gambling, as a means of acquiring material gain by chance and at the neighbor’s 
expense is a menace to personal character and social morality.” United Methodist 
Church Book of Resolutions. 

19“Some religious groups oppose all forms of gambling, continuing a tradition of moral criticism that has 
stemmed primarily from organized Protestantism (Weber; 1958. Downs et al, 1976; Ellison and Nyboten, 
1999).” “Gambling Against the State,” Cosgrove and Keassen, Current Sociology, September 2001, Vol.
49
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“Gambling is essentially the redistribution of a people’s wealth according to chance 
rather than according to the receiver’s contribution to society” American Baptist 
Convention, 1959. 
”Whatever encourages men to take from one another without giving value in return 
serves the cause of Satan. Gambling is a game of chance that takes without giving value 
in return. Gambling puts money or other things of value into a pool and then 
redistributes it on the basis of a roll of the dice, a spin of the wheel, or a drawing of a 
number. Nothing of value is produced in the process.” “Gambling-Morally Wrong and 
Politically Unwise,” Elder Dallin H. Oaks of the Quorum of Twelve, Church of Jesus Christ 
of the Latter-day Saints, January 1987. 
(Emphasis added.) 
 

This profound disapproval of games of chance was woven into many state’s laws and regulations, 
including Massachusetts, as seen in the discussion of lotteries above. A consequence of legislating 
this moral judgement has been the legal contortions of many forms of betting to demonstrate their 
reliance on skill, as opposed to chance. As Seth Stevenson wrote in Slate, on September 29, 2015, 
“The broader critique of daily fantasy betting is an older and more traditional one: that fantasy 
sports play is gambling, and gambling is bad. But the fact that some players consistently win 
demonstrates that if anything can be considered a game of skill – the technical loophole under 
which these forms of betting are considered legal—it’s fantasy sports.” Seth Stevenson, Think of the 
Children! The Moral Panic Over Fantasy Sports Betting is Misguided (Sept. 29, 
2015), http://www.slate.com/articles/sports/sports_nut/2015/09/draftkings_and_fanduel_the_m
oral_panic_over_fantasy_sports_betting_is_misguided.html 
This debate about skill versus chance is at the heart of the DraftKings – State of New York legal 
actions, and similar debates and lawsuits across the nation. In the Commission’s judgment, it would 
be worthwhile for the Legislature to consider whether it is in the public interest for DFS to be 
exposed to the uncertain reach of the lottery statute, or to the “skill” versus “chance” distinction at 
all.20 

20 At the Commission’s December 10th DFS forum, three national gambling law experts on a panel were 
asked to comment as to the difference, if any, between “sports betting” and DFS. Their responses varied, 
but there was consensus that while DFS is significantly more complex than conventional sports betting 
and that DFS is a “head-to-head” contest as opposed to a competition against “the house”, the 
“connective tissue” binding the two were: (a) the payment of something of value; (b) with the payment 
made in the hope of winning a prize, and (c) the dependence of the award on the outcome of a sporting 
event or of the performance of athletes at such a sporting event over which the player had no control. The 
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B. Professional and Amateur Sports Protection Act (PASPA) 

 
The federal statute that potentially presents the greatest constraint to state action to address DFS is 
the Professional and Amateur Sports Protection Act (PASPA) 28 U.S.C. § 3701 (1992). In simple 
layman’s terms, PASPA makes illegal (except in a few grandfathered states) essentially any state 
action that makes sports or sports-related betting legal. Thus, at first glance, PASPA may constrain 
the Legislature from any legislation that directly or indirectly permits or regulates DFS, including 
the pending bill regarding the Lottery’s entry into fantasy sports. 
 
The following is a discussion of legal issues involved in the application of PASPA to state action. 
(PASPA is currently the subject of a challenge by the state of New Jersey pending in the Third 
Circuit Court of Appeals for an en banc review. Because of its pending status we do not discuss it 
here.21 But its outcome, whenever that is, will likely further inform the Legislature’s action on these 
issues.) 
 
The most relevant section of PASPA with potential application to DFS states: 

 
It shall be unlawful for- 
 
(1) A governmental entity to sponsor, operate, advertise, promote, license, or 

authorize by law or compact or  
(2) a person to sponsor, operate, advertise, or promote, pursuant to the law or 

compact of a governmental entity,  
 

a lottery, sweepstakes, or other betting, gambling, or wagering scheme based, 
directly or indirectly (through the use of geographical references or otherwise), on 

one or more competitive games in which amateur or professional athletes 

participate, or are intended to participate, or on one or more performances of 

such athletes in such games. 
 
28 U.S.C. § 3702 (emphasis added). 

Commission agrees that substantial “connective tissue” exists between what indisputably is viewed as 
“gambling” and DFS. This is an additional reason for the Legislature’s attention to the DFS issue.
21 A limited discussion of the New Jersey – PASPA matter is included in Appendix A
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Before PASPA can be applied to DFS it must be determined that DFS constitutes a “lottery, 
sweepstakes or other betting, gambling or wagering scheme based, directly or indirectly on … one 
or more performances of such athletes in such games.” Thus, the first question to answer is whether 
DFS qualifies as a lottery, sweepstakes, betting, gambling or wagering scheme. Without getting into 
the details of the federal cases that have addressed what comprises such “schemes,” the 
Commission believes that for reasons detailed in Appendix B, that DFS would be subject, as a 
threshold matter, to PASPA. 
 

1. Is DFS “Based on” Athletic Contests or the Performances of Athletes in Such Contests?  

 

After determining that DFS contests qualify as a “betting scheme,” a reviewing court would next 
need to examine if they are “directly or indirectly” based on “one or more competitive games in 
which amateur or professional athletes compete, or are intended to participate, or on one or more 
performances of such athletes in such games.” While DFS contests are not based on the actual 
results of any specific games, they are based on the performances of athletes. Specifically, the 
success of the individual athletes that make up a participant’s team, when filtered through the 
scoring rubric set up by the DFS operator, will result in the win or loss of the participant. While a 
participant is not betting that a specific player achieve a particular milestone, such as scoring three 
touchdowns, that participant is betting that the aggregate performances of the individual athletes 
on his team will exceed the aggregate performance of the individual athletes on his opponents’ 
teams. Simply stated, if there were no underlying athletic performances, there would be no DFS, 
thus the Commission believes a DFS contest would likely be found to be “based on” those 
performances.    
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2. Potential Limits on State Action Involving DFS 

 

In the event that DFS is found to constitute a PASPA defined “scheme,” “based on” athletic 
performances the analysis would next turn to the limits on state action concerning DFS. In relation 
to such a “scheme” under PASPA, a state cannot:  

- sponsor  
- operate  
- advertise  
- promote  
- license, or  
- authorize by law or compact 
 

Critically, PASPA does not define these six verbs, which necessarily results in ambiguity in any 
statutory analysis, particularly with respect to the terms “promote” and “authorize.” Actions which 
would constitute the other four verbs are more straightforward. The fact that PASPA prohibits a 
governmental entity “to sponsor, operate, advertise, promote, license or authorize by law or 

compact” may suggest that conflict would only arise when a state passes legislation or joins a 
compact that involves one of the six PASPA verbs.  
 

Regulation (as distinct from legislative passage of a law) that does not involve affirmative 
authorization by law is a significantly more conservative approach that appears far less likely to 
directly conflict with PASPA and has already been initiated by our Attorney General. Further, 
“regulate” is not one of the PASPA verbs and thus is arguably permitted on the face of the statute, 
particularly where the regulations themselves do not establish a licensing or other heavy state 
oversight scheme.   
 
Another method of avoiding the PASPA limitations may be to promulgate legislation that addresses 
the larger subject of Internet-based electronic gambling. While DFS would likely fall under the 
umbrella of such legislation, if the legislation does not specifically mention DFS, it runs less chance 
of any outright PASPA challenge.22  

22 The framework for such potential legislation is addressed in detail in the final section of this White 
Paper. 
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Under PASPA there are a limited number of entities that have an enforcement right, namely, a 
United States Attorney General, a professional sports organization or an amateur sports 
organization. Given the business relationships between many of the professional sports leagues and 
the DFS operators, it is extremely unlikely that any PASPA challenge would be asserted from that 
group. Similarly, given the relationships between the professional and amateur sports 
organizations23, this position may trickle down and eliminate challenges from amateur groups. 
With respect to the United States Attorney General, both Kansas and Maryland have existing state 
laws legalizing fantasy sports, yet neither has been the subject of a PASPA challenge, thus begging 
the question if state action addressing DFS (directly or indirectly) will actually lead to any further 
legal challenges. 
 
While there appears to be little appetite for further PASPA challenges by those provided with a 
right of action under the statute, the lack of significant court interpretation of the statute, the 
inherent vagueness of the statutory terms and the pending en banc review in the Third Circuit of 
New Jersey’s most recent attempt to legalize sports betting, suggests a cautious approach to state 
action addressing DFS directly.  
 
There is, however, an alternative approach for the Legislature to consider. Rather than trying to 
anticipate unfavorable outcomes, or trying to design Massachusetts public policy that 
accommodates a peculiar and vague federal statute, the Legislature might simply write legislation 
and regulations it believes appropriate for the people of Massachusetts, and let the other actors 
react as they see fit. Ultimately, clarification of federal law on this (and many other) aspects of 
gaming law will be required; clear and decisive state action may further that objective.  
 

  

23 An “amateur sports organization” under PASPA is defined in relevant part as “(A) a person or 
governmental entity that sponsors, organizes, schedules or conducts a competitive game in which one or 
more amateur athletes participate or (B) a league or association of persons or governmental entities 
described in subparagraph (A).” Notably, the interests of the amateur sports organizations and the 
professional leagues are not always aligned as demonstrated by the NCAA’s request that DFS operators 
stop offering contests based on their college sports, thus leaving the NCAA as a potential wild card 
PASPA plaintiff. 
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C. Unlawful Internet Gaming Enforcement Act (UIGEA)  
 
UIGEA is another federal statute that has been widely cited in conversations addressing the legality 
of DFS. It contains a carve out in the definition of “bet or wager” that exempts fantasy sports. UIGEA 
prohibits “gambling businesses from knowingly accepting payments in connection with the 
participation of another person in a bet or wager that involves the use of the Internet and that is 
unlawful under any federal or state law.” The focus of the statute was the exploding online poker 
industry and its passage effectively eliminated online poker in the U.S. It is essentially an 
enforcement act dealing specifically with payment processing. 

 
However, UIGEA also contains a critical “Rule of Construction” that explains: “No provision of this 
subchapter shall be construed as altering, limiting, or extending any Federal or State law or Tribal-
State compact prohibiting, permitting, or regulating gambling within the United States.” (emphasis 
added). This fact is conveniently ignored by DFS operators who frequently rely on the UIGEA carve-
out as the basis for the purported legality of the games. Thus, UIGEA defers to any other federal or 
state law that prohibits or regulates gambling, including DFS. Despite the fact that UIGEA did not 
expressly legalize DFS and deferred to applicable state and federal law concerning gambling 
matters, some states have looked at its carve out language as a road map for state legislation. The 
Commission believes that such an approach is flawed and would likely result in significant 
problems with statutory interpretation. Since the Commission believes state law will supersede 
UIEGA, we do not discuss it further here. However, a more detailed analysis of UIEGA is found in 
Appendix C. 
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III. ISSUES REQUIRING REGULATION 

 
Notwithstanding Massachusetts’ unsettled legal territory with respect to DFS and the potential 
limitations on state regulatory actions presented by PASPA, any suggestion to regulate DFS in 
Massachusetts benefits from an analysis of both the rationale for regulation, and the specific issues 
to regulate. This section will address some of the fundamental questions pertaining to the need for 
regulation, identify the critical public policy issues posed by DFS, and suggest the relative merits of 
possible approaches. Specific suggestions regarding the framework of a regulatory approach will 
appear later in this Paper. 
 
A. Rationale for Regulation 

 
The Gaming Commission believes that the issue of “whether to regulate DFS” is largely settled. 

 
After several years of a largely laissez-faire environment, there is a growing consensus amongst 
regulators, industry analysts and the DFS industry itself that some form of regulation is necessary 
not only to protect the interest of DFS players, but also to provide some clear guidelines and 
predictability to DFS operators. The confluence of the media “blitzkrieg” waged by the two DFS 
industry leaders this summer and the insider information concerns widely reported in October 
2015 cast the industry in a new light in the public’s eye, and provided a precipitating event for a 
broad discourse on issues that had been heretofore under-examined. Concerns regarding the 
potential for fraud and collusion, questions surrounding the fairness of the competitions, and a lack 
of clear consumer protections all pointed to the need for some effort – whether regulatory or 
otherwise – to provide the general public with the assurance that they could trust the industry and 
the integrity of the competitions. While there is an ongoing effort by the Fantasy Sports Trade 
Association (FSTA) to implement a regime of self-regulation, the momentum on the issue has 
shifted significantly to a perspective recognizing the necessity for government regulation, 
exemplified by FanDuel CEO Nigel Eccles’ stated position that “now is the time to memorialize them 
[regulations] in law”. While cautious of the potential breadth of regulations, and fearful of a 
patchwork implementation across the country, the other major DFS operators have all publicly 
recognized the need for government regulation to provide security to customers and operators 
alike. The majority of the debate in this area continues to focus on the form and extent of a future 
potential regulatory environment.  
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In the past, legislators and regulators typically approached the issue of gaming legality by asking 
the question, “is it gambling?” and often “is it a game of skill or a game of chance?” As discussed 
above, much of this analysis has been a residue of moral judgements initially asserted hundreds of 
years ago, and carried forward in many religious and ethical constructs, and the definitions of 
“gambling,” “skill” and “chance” have often been unclear at best. Even with these religious and 
ethical disapprovals, however, gambling of one sort or another—especially lotteries—has been 
approved and utilized by government jurisdictions and other institutions as a means of raising 
revenues and providing entertainment since at least the beginning of this Republic.24 And much 
more recently, the Legislature and the people of Massachusetts have emphatically endorsed many 
forms of gambling by way of the legalization of the Lottery and casinos. 

 
We are left now with a public policy position that seems to assert that gambling is bad/illegal, 
except when it is not. And what makes gambling not bad/illegal is when the Legislature authorizes 
a regulatory framework and a public purpose for a particular kind of gambling. Generally speaking, 
we have largely come to accept gambling as a legitimate form of economic activity, entertainment 
and public or philanthropic revenue generation (even within the religious community) – under 
certain regulatory conditions. 

 
Perhaps, as a consequence of profound changes in public values and public policy, the challenge for 
the Legislature about DFS and other Internet-based gaming, is to define gambling clearly and 
carefully. For example, the Legislature might use this definition: “Is this economic activity 
characterized by a payment by a player for an opportunity to win an award based on the outcome 
of a future event, which is not otherwise regulated?”  

 
The Commonwealth routinely regulates most economic activity, at some level of intensity, looking 
into the nature of that activity to determine whether and how to regulate. In this case, it may be 
helpful to define in law the specific features that might be considered gambling, to serve as the 
tripwire for a greater than normal degree of regulation. If the proposed economic activity has these 
defining features, it will be considered gambling, and then the checkered history of gambling, the 

24 The Gaming Commission has a copy of a “Massachusetts Lottery” ticket from May 1758, the owner of 
which “shall be entitled to any prize drawn against said Number, in a LOTTERY granted by an Act of the 
General Court of the Province before said, in April 1758, towards supplying the Treasury with a Sum of 
Money for the intended Expedition against Canada, Subject to no Deduction.”
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continuing public ambivalence about gambling activities, and long established public policy, suggest 
a number of key topic areas that may require regulatory consideration. 
 
B. Identifying Issues that Require Regulatory Consideration 

 

Acting on the invitation of the Legislature and the Governor, the Massachusetts Gaming 
Commission (MGC) has attempted to help advance the Commonwealth’s understanding of the 
public policy issues surrounding DFS. The MGC’s efforts were conducted in conjunction with the 
Massachusetts Attorney General’s Office, as Attorney General Healey promulgated first-of-their-
kind consumer protection regulations regarding DFS. The MGC has leveraged its growing 
regulatory experience and expertise to provide an independent perspective on the issues. In 
addition, the MGC convened industry representatives and experts to discuss the state of the 
industry, identify public policy issues, and consider possible remedies to these issues. The MGC’s 
fact-finding culminated in a public Educational Forum on DFS, which included representatives from 
DraftKings and FanDuel – the two largest DFS operators – along with industry thought leaders, 
regulators (including representatives of the Attorney General’s Office), and experts on technical 
standards in online gaming. The discussion below presents a distilled understanding of the public 
policy issues presented by DFS as identified throughout this process. It is worth noting that this list 
closely mirrors the issues addressed in the Attorney General’s proposed regulations as well as a 
number of other emerging frameworks, including the National Council on Problem 
Gambling Fantasy Sports Consumer Protection Guidelines (issued in conjunction with a DFS 
operator, DraftDay). This indicates that just as regulators, industry experts and DFS operators have 
moved toward a consensus regarding the need for regulation, so too has a consensus begun to 
coalesce around the issues that need to be addressed.  
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The following issues and potential remedies are presented as a starting point for consideration 
when evaluating the appropriate regulatory schema. To simplify analysis, these issues are 
presented in the table below across five, broad policy areas: 
 
Know your Customer: Ensuring that players are of legal age and are playing in a jurisdiction 
where DFS play is allowed. Ensuring that DFS operators can uniquely and accurately identify each 
and every DFS player. 
 
DFS Player Protection: Ensuring that players’ funds are properly protected, and that players 
understand the nature of the games, the risks involved and have access to tools and resources if 
they feel they have a problem. 
 
Technical Security: Ensuring that the wealth of personal information regarding players is 
protected, the system cannot be manipulated to any player’s advantage, and all user activity data is 
retained for auditing and research purposes. 
 
Suitability and Licensure: Ensuring that regulators know the principals involved in DFS 
operations, and that there is a level of investment that increases the costs of non-compliance. 
 
Impact on Real-World Sports: Ensuring that the relationship between DFS and the sports for 
which it provides contests does not adversely affect the perception (or reality) of fair play.  
 

Please note that as stated in the table, the “Potential Risks” are not a statement of fact, but rather 
statement of risk that could exist. In discussion with the industry, the MGC has learned that many of 
these issues are being addressed, or have already been addressed. However, until such time as this 
is challenged or verified by a regulator or other governmental authority, these remain – for the sake 
of discussion – open issues.  



- 22 - 

DFS Issues of Concern 

Policy Area Issue Potential Risk Potential Remedy 

“K
no

w
 Y

ou
r C

us
to

m
er

” 

Age Verification Underage players 
participate 

Ensure use of verified 
technology solutions 
(including 3rd party 
verifiers) 

Identity Verification 

Operators cannot 
accurately and uniquely 
identify players 
Operators cannot limit 
users’ ability to create 
multiple accounts 
Operators cannot track 
unique users’ gaming 
activity on site 

Ensure use of verified 
technology solutions 
(including 3rd party 
verifiers) 

Location Verification 
Players from restricted or 
excluded jurisdictions 
participate 

Ensure use of verified 
technology solutions 
(including 3rd party 
verifiers) 

 

DF
S 

Pl
ay

er
 P

ro
te

ct
io

n 

Funds Protection 

Player deposits not 
protected 
Player “bonus” funds are 
not protected 
Unauthorized funds 
withdrawals 
Commingling of 
operational and player-
deposited funds 
Players unable to access 
deposited funds upon 
demand 

Require monitoring to 
ensure segregation of 
deposited/operational 
funds 
Require outside financial 
guarantees in case of 
failure 

Transparency 

Playing field not level 
due to unfair information 
disparities (insider 
information) 
Playing field not level 
due to selective use of 
software tools “scripts” 
to automate tasks 
Winners not transparent 
Odds are not clear 

Prohibit play by 
individuals with access to 
insider information 
Ensure that tools are 
equally available to all 
players 
Require clear 
identification of winners 
Require 3rd party 
validation of information 
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Policy Area Issue Potential Risk Potential Remedy 
Player pools not 
constructed fairly (i.e. 
“Sharks” vs. “Minnows”) 

 

presented to players  
Require 
clear/comprehensible 
disclosure of odds 
(where possible) 
Limit number of entries 
Require release of raw, 
anonymous player data 
(no Personally 
Identifying Information) 
for 3rd party aggregation 
and analysis 
Limit ability to enter 
certain contests based 
on past performance (i.e. 
tiered contests based on 
past success) 

Responsible Gaming 

Players cannot control 
their play 
Players lose money and 
chase losses 
Players do not perceive 
DFS as “gambling” 
 
 
 
 
 
 
 
 
 
 
 

Require clear/ 
comprehensible 
disclosure of odds (where 
possible) 
Require information on 
game rules and expected 
payouts for contests 
Require ability to self-
exclude 
Require informed choice 
options 
Require ability to set 
limits on play 
Require staff training on 
spotting and addressing 
problem gaming 
Require reference to 
problem gaming 
resources  

 

Te
ch

ni
ca

l 
Se

cu
rit

y 

Network Security 

User data not protected 
Contests artificially 
manipulated 
 
 

Enforce existing data 
security laws 
Require regular 
information security 
audits 
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Policy Area Issue Potential Risk Potential Remedy 
 Require 3rd party 

penetration testing 

Forensic 
Accounting/Anti-Money 

Laundering 

Operators cannot 
account for individual 
users’ activity to check 
for suspicious/illegal 
behavior including 
money laundering 

Require retention of user 
activity audit data 
Leverage existing work of 
payment processors 
 

 

Su
ita

bi
lit

y 
an

d 
Li

ce
ns

ur
e 

Operator Suitability 

Principals involved in DFS 
operations are largely 
unknown to regulators 
Lack of investment in 
license fee and absence 
of suitability 
investigation increases 
risk of non-compliance 
by operator  

Create licensing schema 
to include DFS Operators  
Create definition of 
“suitability” 
 
 
 
 

 

Im
pa

ct
 o

n 
Re

al
-W

or
ld

 S
po

rt
s 

Insider Information – 
Team 

Playing field not level 
due to unfair information 
disparities (insider 
information) 

Require DFS operators to 
exclude play by 
employees and athletes 
of participating sports 
teams.  

Insider Information – 
DFS Companies 

Playing field not level 
due to unfair information 
disparities (insider 
information) 

Require DFS operators to 
exclude play by 
employees. 
 
  

Game and Athlete 
Integrity 

Game and athlete 
integrity is questioned if 
athletes allowed to 
participate in DFS 
contests 

 
Prohibit athletes and 
league personnel from 
playing 
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Another way for the Legislature to consider issues that might require regulatory attention is to 
draw on its past experience in establishing regulatory parameters for other gaming initiatives in the 
Commonwealth – casinos, Lottery, and horse racing. Although they are all organized somewhat 
differently, the following list of regulatory principles embedded in current statutes and the 
Attorney General’s proposed regulations are quite similar in scope to those enumerated in the chart 
above. 
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REGULATORY PRINCIPLES EMBEDDED  
IN CURRENT STATUTES (Chapters/Section) & REGULATIONS 

1. Oversight by regulatory body 
a. Lottery: Ch. 10/§23, §24 
b. Racing: Ch. 128A/§9 
c. Casino: Ch. 23K/§3, §69, §70 

2. Consumer protection 
a. Broad gov’t authority over games, payouts and accounting 

i. Lottery: Ch. 10/§24 
ii. Racing: Ch. 128A/§5, §5C, §9; §128C 

iii. Casino: Ch. 23K/§4, §5, §35, §36 
b. Disclosure of odds 

i. Lottery: Ch. 10/§24A 
c. Minimum age 

i. Lottery: Ch. 10/§29 
ii. Racing: Ch. 128A/§10 

iii. DFS: 940 CMR 34.04, 06 (Proposed) 
iv. Casino: Ch. 23K/§25, §54 

d. Security of deposits 
i. DFS: 940 CMR 34.05 (Proposed) 

e. Content of Advertising 
i. DFS: 940 CMR 34.07, 09 (Proposed) 

f. Use of non-public information 
i. DFS: 940 CMR 34.12 (Proposed) 

g. Grouping by skill level 
i. DFS: 940 CMR 34.06, 12 (Proposed)  

h. Assuring integrity of gaming devices 
i. Casino: Ch. 23K/§66 

3. Prevention of criminal or other undesirable conduct 
a. Licensing & registration 

i. Lottery: Ch. 10/§27  
ii. Racing: Ch. 128A/§2, §3, §11, §11C 

iii. Casino: Ch. 23K/§9, §12-16, §30-33 
b. Focus on Organized crime 

i. Lottery: Ch. 10/§24 
c. Power to exclude patrons and others 

i. Racing: Ch. 128A/§10A 
d. Law enforcement powers 

i. Casino: Ch. 23K/§6, §35, §37-44 
e. Prohibited campaign contributions 

i. Casino: Ch. 23K/§46, §47 
f. Research consequences 

i. Casino: Ch. 23K/§58, §71 
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4. Revenue generation for dedicated purposes 

a. Cities and towns 
i. Lottery: Ch. 10/§25, §35 

ii. Racing: Ch. 128A/§5 
b. Other specified beneficiaries 

i. Lottery: Ch. 10/§57 
ii. Racing: Ch. 128A/§5 

iii. Casino: Ch. 23K/§53-64 
c. Ensuring integrity of revenue stream 

i. Casino: Ch. 23K/§25, §65 
5. Mitigation  

a. Adverse Community impacts 
i. Casino: Ch. 23K/§17, §18 

b. Problem gambling prevention 
i. Lottery: Ch. 10/§24A 

ii. DFS: 940 CMR 34.10, 11 (Proposed) 
iii. Casino: Ch. 23K/§26, §27, §28, §45 

c. Horse health support (Tufts): Ch. 128A/§5 
d. Child support 

i. Lottery: Ch. 10/§28A 
ii. Casino: Ch. 23K/§51, §52 

e. Prevention of cannibalization 
i. Lottery: Ch. 10/§27  

ii. Casino: Ch. 23K/§18 
6. Job creation/economic development 

a. Lottery: Ch. 10/§27  
b. Racing: Ch. 128A/§5  
c. Casino: Ch. 23K/§10, §11, §18 

7. Self sustaining regulatory body 
a. Lottery: Ch. 10/§25 
b. Racing: Ch. 128A/§5B 
c. Casino: Ch. 23K/§56 
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IV. CONSIDERING A REGULATORY MODEL 

 
Once the Legislature has determined whether and how the issues identified above need regulatory 
attention, it will need to turn to the question of what form of regulation is appropriate. 
 

Regardless of the exact regulatory approach adopted, the intent of any form of regulation should be 
to remedy either the potential dangers to consumers or the negative externalities of the industry, 
not to artificially or needlessly constrain the industry. An effective regulatory schema (like the draft 
regulations proposed by the Massachusetts Attorney General) should provide measured “tools” for 
regulators to use to either (1) promote a public good, or (2) mitigate a potential risk. As such, any 
analysis of a proposed regulatory approach must begin with an understanding of the issues and 
risks at hand; next consider potential tools to address these issues; and finally weigh options for 
how to effectuate those regulatory tools in such a manner that clearly connects the public interest 
being served with the burden being imposed.25 Finally, in this particular case, given the nascent 
nature of the DFS industry and its likely, but unpredictable evolution, the issues examined should 
be fundamental in nature (broadly defined) so as not to confine the analysis to the games as they 
currently exist, but rather to identify and anticipate the universal public policy issues of concern 
both now and in the future. 

 

There are multiple regulatory models that could be employed to address the issues outlined above. 
The Attorney General’s proposed regulations consider most of the important issues of concern and 
provide consumers with a powerful tool to address their concerns and grievances. This tool, 
however, necessitates that an aggrieved consumer or law enforcement agency seek remedy which 
for many may be too costly or time consuming to pursue, and which in any case provides only a 
very random and reactive method of enforcement. An appropriately robust regulatory structure 
should consider how to work in concert with the Attorney General’s proposed consumer protection 
regulations to address these same concerns prospectively, so that issues are detected and 
addressed, or avoided altogether without the need for consumer action. 
 
25 This is a sentiment that was echoed several times throughout the December 10, 2015 DFS Educational 
Forum, best summarized by Kevin Mullally, Vice President of Government Relations and General 
Counsel for Gaming Laboratories International, LLC who said, “I firmly believe that when you start looking 
at an activity that you deem worthy of regulation that for every requirement you should have a specific 
public policy objective. You should be able to very distinctly and specifically …identify what risk you’re 
trying to mitigate or what public benefit you are trying to advance and make it proportional to the risk.”
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Such a model would require a body or an agency to promulgate regulations, monitor compliance, 
enforce corrective action and continuously work with the DFS operators to ensure the proper 
functioning – from a regulatory perspective – of the industry. Still, given this goal, there remains a 
spectrum of possible approaches, ranging from the “heavy” regulatory environment imposed upon 
the brick-and-mortar casino industry, to a “light” regulatory schema that accepts increased levels of 
risk and limits both the requirements placed on industry and the resultant compliance monitoring.  
 
A “heavy” casino-style approach should be examined, but any examination should be mindful of the 
potential financial burden on an industry that has yet to prove profitable over time. Additionally, 
consideration should be given to the fact that brick-and-mortar casino regulations originated in an 
environment replete with criminal involvement and subsequently developed over time to address 
risks that were repeatedly disclosed. This template for traditional casino regulation is now well 
established and provides less flexibility to regulatory bodies, as the risks are well documented and 
the approaches largely harmonized across jurisdictions.  

 
DFS is a virtual business in nature and has a small-to-nonexistent physical footprint in a given 
jurisdiction. This consideration, along with the fact that DFS outsources much of its risk dealing 
with money and customers to third party payment processors, eliminates some of the concerns 
surrounding traditional casinos. A “light” regulatory schema with more discretion afforded to the 
regulatory body to make judgement calls might make sense in that it may provide the necessary 
flexibility to address both evolving technology and evolving issues given the contemplative pace of 
legislative change. Additionally, given the data-driven nature of DFS, there are opportunities to 
employ hands-off, big-data style approaches to regulation analogous to Central Monitoring Systems 
used to monitor slot machine activity in traditional casinos. Such systems offer comprehensive 
oversight with little to no hands-on or physical regulation. 
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In considering the appropriate kind of regulatory scheme for DFS and other on-line gaming, certain 
principles are worth bearing in mind: 
 

The scheme must be commercially viable 
The scheme must be technologically feasible 
The scheme should attempt to balance the “problem solved” with the “cost increased” 
The scheme should be “risk-based,” balancing the risk and seriousness of the problem with 
the cost and imposition of the solution 

 
Whatever the outcome, careful thought should be afforded to the design of the regulatory approach, 
as many other jurisdictions may look to the first successful model for guidance, and the DFS 
industry’s desire for a consistent regulatory approach will remove barriers to implementing a 
“smart” model.  Further discussion of this proposal is found in Section VI: An Omnibus Regulatory 
Approach to Internet Gaming. 
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V. THE PROFILERATION OF INTERNET GAMING 
The discussion thus far has focused primarily on DFS and the considerations surrounding the 
availability of that form of Internet activity in the Commonwealth. This focus is appropriate because 
the rapid expansion of DFS and the uncertain legal environment in which it operates demand 
immediate and careful consideration. At the same time, however, DFS is only one form of Internet 
gaming activity that the Commonwealth is likely to encounter in both the near and long term.  
 
Internet gaming opportunities are abundant today and will almost certainly grow quickly. Those 
opportunities were discussed at length in an October 26, 2015, memorandum entitled “Internet 
Gambling” that is posted on the Commission’s website at http://massgaming.com/wp-
content/uploads/Internet-Gaming-Memorandum-10-26-15.pdf. In summary, although only 
Delaware, New Jersey and Nevada currently permit Internet gambling, Internet gambling here and 
abroad, legal and illegal, is a huge enterprise. As reported in a recently completed study 
commissioned by the American Gaming Association, an enormous amount of illegal Internet 
gambling opportunities are available in the United States. Indeed, their widespread availability, the 
risk to bettors they pose and the loss of tax revenue they create have been used as arguments for 
permitting state created and controlled Internet gambling opportunities in the United States and 
elsewhere. Outside of the United States, including Europe, there is an enormous amount of legal and 
highly regulated Internet gambling activity.  
 
Internet gaming or gaming-like economic activity falls into one or more of six broad categories. 
 
A. Casino Games 
 
At present, three states currently allow casino-type Internet gaming. New Jersey and Delaware, two 
of the three states where Internet gambling is permitted, allow participants to play virtual slot 
machines as well as virtual table games including craps, poker and blackjack. Participants must be 
physically located within the New Jersey or Delaware boarders and their presence within those 
boundaries is assured by sophisticated software. Age limits also apply. Both states use age 
verification protocols in which they have a high degree of confidence, though it is always possible 
for a participant of the proper age to allow an underage person to play Internet games using the 
participant’s name and bank account. Gaming activity in both states is principally governed by state 
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law and regulations, though some federal law is applicable and is described in the memorandum 
mentioned above.  
 
Nevada, the third state where Internet gambling is allowed, only permits Internet poker. Nevada 
has entered a compact with Delaware so that Nevada players can play poker at Delaware sites and 
vice versa. Again, Nevada players must be physically located in Nevada in order to play and Nevada 
uses age verification protocols for all participants  
 
In addition to those three states, ten others – Pennsylvania, Alabama, Iowa, California, Connecticut, 
Illinois, New York, Pennsylvania, Rhode Island, Texas and Washington – have considered 
authorizing Internet play. Thus far, none has done so. In the spring of this year, it appeared that 
Pennsylvania would very likely have Internet gaming before the end of the year but the legislative 
session expired before any of the pending measures were enacted and a renewed discussion late in 
the year likewise failed to produce authorizing legislation. Illinois is in the middle of a very serious 
budget crunch and that may cause legislators to push forward with thus far unsuccessful efforts. 
 
Here in Massachusetts, two Internet gaming bills were filed last session but neither made it out of 
committee. This year, three bills are pending, two of which deal with the Lottery. The first, S151, 
was introduced by Sen. Flanagan and referred to the Joint Committee on Consumer Protection and 
Licensure. That bill would authorize the Lottery to offer online “lottery” games and would allow the 
Lottery to decide what those games look like. Last term a similar bill died in committee. A hearing 
on S151 was scheduled for September 15 but the Bill has not yet been reported out of Committee. 
The second of the two is S191, which was introduced by Sen. Rush and also referred to the Joint 
Committee on Consumer Protection and Professional Licensure. That bill would authorize and 
direct the Lottery “to implement online games of skill, including, but not limited to, fantasy sports, 
so-called, poker, so-called, and other games of skill, subject to the provisions of, and preempted and 
superseded by, any applicable federal law.” That bill has not been reported out of Committee.  
 
The final bill is S241. Introduced by Sen. Tarr, that bill would authorize any Massachusetts Category 
One or Two gaming licensee to conduct gaming operations on the Internet under rules and 
regulations the Gaming Commission promulgates provided that “such operations do not include or 
reflect gaming mechanisms operated by the state lottery program o[r] those simulating or 
resembling slot machines.” The bill was referred to the Joint Committee on Economic Development 
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and Emerging Technologies. The Committee held a hearing on the bill on November 10, 2015 but 
the bill has not been reported out.  
 
B. Sports Betting 
 
A second well-established form of Internet gambling involves betting on sports. Primarily four 
sports -- horse racing, professional sports, fantasy sports and, now, eSports – are involved. While a 
wide variety of sports betting is available outside the United States, most sports betting is illegal 
here. Nevertheless, illegal sports betting in the United States involves hundreds of millions of 
dollars, a fact that underlies at least some of the pressure to legalize and regulate all of the betting 
activity. 
 
Of the four, horse racing is probably the most well-entrenched. Federal law permits state regulated 
horse racing and interstate off-track betting. As a result, betting is available on a number of Internet 
sites. Bettors can wager on races at hundreds of tracks throughout the world on desktop and 
mobile devices as well as at off-track betting sites. On the Internet, the bettor makes a deposit at the 
site, virtually goes to the track of his or her choice and places a bet out of the amount he or she has 
on deposit. If the bettor picks a winner, the winnings are deposited into the bettor’s account. All 
sites contain some handicapping information but stand-alone programs also provide handicapping 
information, some for free and, in much more detail, some by paid subscription.  
 
Betting on professional and collegiate sports is prohibited by federal law except in Nevada, 
Delaware, Montana and Oregon, which were exempted from the federal ban because they permitted 
sports betting when PASPA was enacted. Nevada permits sports betting through licensed 
bookmakers at physical locations and online, Delaware permits a “parlay” form of sports betting 
and the other two states do not permit any betting on any sport. Several years ago, New Jersey 
enacted legislation designed to allow sports betting in a manner that legislators believed was 
consistent with what they saw as the terms of the federal ban. Major league baseball, football and 
hockey along with the NCAA challenged the New Jersey legislation in federal court and the suit is 
now before the United States Court of Appeals for the Third Circuit sitting en banc. A New Jersey 
victory in the suit would likely provide a foundation for other states to undertake a similar 
approach, one that might well include intrastate betting via the Internet.  
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Fantasy sports is the newest, hottest and now most controversial offering in the sports betting area 
and has been explored thoroughly in earlier portions of this Paper.  
 
C. eSports  
 
The Wikipedia description of eSports accurately and succinctly describes eSports as “organized 
multiplayer video game competitions, particularly between professional players. The most common 
video game genres associated with electronic sports are real-time strategy, fighting, first-person 
shooter, and multiplayer online battle arena. Tournaments . . . provide both live broadcasts of the 
competition, and cash prizes to competitors.”  
 
At present, eSports competitions are viewed over the Internet and at live performances in large 
capacity auditoriums. One of the largest Internet eSports sites announced last June that it was 
broadcasting an average of 1.5 million games per month to an average worldwide audience of 100 
million monthly viewers. Indeed, Sports Illustrated recently reported that in 2014, 27 million 
worldwide fans watched an eSports world championship match between teams from South Korea 
and China. That audience was more than the 23.5 million who watched the clinching games of last 
year’s World Series or the 17.9 million who watched the final game of the NBA playoffs. Recognizing 
the size of the audience and the popularity of the games, Turner Broadcasting Company recently 
announced that it plans to run two 10 week tournaments in 2016 with a live broadcast of a contest 
on TBS stations throughout the country each Friday night during those 10 week periods.  
 
D. Social Gaming 

 

Running parallel to real money gambling is a form of entertainment known as social gaming. That 
label stems from the fact that Facebook has historically been the gateway to many of the most 
popular games. Today, however, the label now applies to all forms of Internet gaming in which 
prizes remain in the game and cannot be redeemed either for real money or for other tangible 
rewards.  
 
Some of the games bear no resemblance to casino games. Nevertheless, games that resemble casino 
games today proliferate. Virtually all of the games, casino and other, use the “freemium” model in 
which new players receive an initial amount of play money for free and can purchase more when 
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that supply is exhausted. The vast majority of the games do not offer any tangible rewards for 
successful play or any ability to convert the play money into real money or other things of value. 
Some, however, link success on the social gaming site to some form of recognition, tangible or 
otherwise, when the player visits a brick-and-mortar casino facility with which the social site is 
affiliated. Currently, social gaming is a big business. Some estimates suggest that worldwide social 
gaming revenues will approach $30 billion in 2015, though that includes all forms of social games, 
not just those that resemble games available in casinos.  
 
E. Skill Based Games 

 

In addition to the games just described, some sites offer what appear to be true games of skill in 
which one can play against an opponent for real money. Games of skill are those in which dexterity, 
problem-solving ability or other player attributes have a far greater role than chance in 
determining the outcome of the game. One company, for example, offers very realistic bowling and 
darts games that a participant can play on a mobile device either alone for free or in competition for 
real money with another player. Nevertheless, each contains some elements that may not be visible 
to the player. In the bowling game, for example, elements of chance such as pin placement, the 
algorithm that determines which pins fall when the ball strikes, the skill of the opponent, the role 
played by the "oil" on the lane or other game elements likely affect at least some part of the play.  
 
Currently, casino operators and slot machine manufacturers are exploring the extent to which skill 
based games should replace at least some of the more familiar slot machines on casino floors. 
Nevada will likely set the standard for the new games and machines, at least for the immediate 
future and has already drafted regulations on the subject. (And in Massachusetts, the Gaming 
Commission is considering regulations that would make skill based slot machines acceptable in 
Massachusetts casinos.) It will be important to watch Nevada developments because some, and 
perhaps most, of those games can migrate easily to the Internet or already exist on the Internet as 
social games and can migrate to the gaming floor.  
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F. Prediction markets 

 

Prediction markets are another area of Internet activity that involves investment and return based 
on the outcome of a future event. Essentially, prediction markets contain a series of questions, 
typically though not exclusively questions that can be answered "yes" or "no," that have been 
prepared by the market sponsor or host. The market allows individuals to buy "shares" of a "yes" or 
"no" answer to those questions. All shares have an ultimate value of $1.00. Individuals buy "yes" or 
"no" shares based on their assessment of the likelihood that the event will or will not occur. The 
market matches purchasers of "yes" shares with purchasers of "no" shares and vice versa. The 
market determines the price of the shares based on its collective judgment about the likelihood of 
the event’s occurrence. For example if the question were “will Candidate X win the upcoming 
gubernatorial election” and the market concluded that it was just as likely that Candidate X would 
win as it was the he or she would lose, the price for both "yes" and "no" shares would be $.50. If the 
market determined that Candidate X only had a 30% chance of winning the election, then "yes" 
shares would cost $.30, “no” shares would cost $.70. After the event, be it the election or some other 
event occurs, the shareholder who holds shares matching the actual outcome collects $1.00 
(typically minus a 10% transaction cost taken by the operator) and the person who holds the non-
matching shares collects nothing. The market also permits shareholders to sell their shares as the 
market price for them changes, thus allowing a shareholder to cut losses or preserve gains before 
the event occurs.  
 
At present, two companies host prediction markets of the type just described. The first is called 
Predictit, and is run by the University of Wellington in New Zealand assisted by a company called 
Aristotle International, Inc., a well-known Washington DC provider of technological and other 
assistance to political and public affairs campaigns. At the Predictit site, $850 is the maximum 
amount an individual is permitted to invest in the shares of any single question. The other site is 
called IEM, which is an acronym Iowa Electronic Market, and is hosted by the University of Iowa. 
There, $500 is the maximum amount an individual is permitted to have in his or her investment 
account at any one time. Both Predictit and IEM have received "no action" letters from the 
Commodities Futures Trading Commission and are otherwise unregulated. A third site, called 
Predictwise, does not allow monetary investments but instead aggregates answers to questions in 
real time and displays the aggregate answer in constantly updated graphics.  
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VI. AN OMNIBUS REGULATORY APPROACH TO INTERNET GAMING 
 

Internet gaming (also referred to as “online” or “remote” gaming) offers a dizzying and constantly 
expanding variety of games. Any new regulatory effort for just one of these games will surely beg 
the question of how to handle the others. A regulatory strategy that is broad enough and flexible 
enough to adapt to any and all of these proliferating games may be worth serious consideration. 
 
All of the Internet activity just described as well as activity that is sure to come shares common 
characteristics. The activities are innovative and rapidly deployed. When combined, innovation and 
speedy deployment make it difficult to determine quickly whether and to what extent the activities 
pose risks to the public and to decide who is responsible for making that determination. If 
policymakers decide that an activity does pose risks, it can be difficult to determine whether the 
risks are of sufficient magnitude to require a new legislative framework or whether new 
regulations or other oversight by an existing regulatory body suffices. Because the activities can be 
and frequently are modified quickly, whatever decisions are made at the outset about the need for 
regulation may require frequent revisiting. Given the dynamic nature of the Internet, the public 
appetite for Internet games and gaming, the creative energies and talents of game creators, and the 
low barriers to entry of new games and approaches to gaming, those difficulties are likely to 
accelerate in the years ahead. 
 
As recent history and litigation demonstrate, it is not enough – indeed, it is frequently not fruitful – 
simply to ask whether a new form of Internet activity involving payment of money for future 
rewards constitutes "gambling". Given the complexity of the Commonwealth’s gambling statutes, 
the answer to that question in any given case may not be clear, as we have discussed at length in an 
earlier portion of this Paper. While an activity that combines price, prize and chance often looks like 
gambling, Massachusetts law is not always clear on which gambling-like activities are legal and 
which are not. As previously discussed, "chance" and the role chance plays in determining a given 
outcome can vary widely from activity to activity. Moreover, the answer to the “is it gambling” 
question does not necessarily determine whether it is good public policy to prohibit the activity nor 
does it determine the nature and kind of regulation appropriate for the activity if it is permitted.  
 
The real question, then, is how to determine whether a new Internet activity involving payment of 
money in return for future rewards ought to be regulated and, if so, how and by whom. Not all such 
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activity necessarily requires regulation. Even when regulation is required, regulations and the 
regulatory framework must be of the right size, i.e., neither so onerous that it stifles positive 
economic activity nor so lax that it fails to protect the public interest. 
 
Basically there are three legislative approaches to determining the nature and type of appropriate 
regulation and the identity of the appropriate regulators: 
 
A. The “Chapter 23K” Approach 

 
First, the Legislature could examine each new activity or category of activity, decide whether and to 
what extent it should be regulated and, if new regulations are required, create a legislative 
framework within which that regulation will occur as it did with casino gambling in Chapter 23K. 
The difficulty with this approach stems from the inherent nature of the legislative process, a 
process that is deliberative, careful, consensus-based and thoroughly debated - such as the process 
that produced the expanded gaming legislation. Those characteristics give the process an enormous 
strength. But those characteristics may pose obstacles to a rapid response to new Internet 
developments that may be required to mitigate quickly the public dangers innovative Internet 
activity can present. Moreover, those characteristic may make it difficult to respond with 
appropriate speed to fundamental changes in that activity after a regulatory framework is initially 
deployed.  
 
B. The “Leave It Alone” Approach 

 
A second approach is for the Legislature simply to allow existing branches of government, including 
the administrative agencies they contain, to determine whether a new Internet activity involves 
some element or elements falling within their existing regulatory authority. This approach has the 
benefit of drawing on the expertise many agencies currently possess. Nevertheless, it has the 
drawback of requiring the agencies, perhaps at the state, regional and local levels, to decide what 
portions of the new activity fall within their regulatory authority and then how that authority 
should be exercised. Although the Attorney General’s proposed DFS regulations demonstrate that 
existing law can be utilized to adapt to new gaming innovations, earlier comments have suggested 
that consumer protection regulations alone may be inadequate to the regulatory need. And in a 
balkanized environment of that sort, decision-making may lag far behind the activity itself. In 
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addition, more than one agency—or perhaps no agency— may legitimately feel that it has at least 
some responsibility for regulating the activity, leading to the possibility of regulatory efforts that 
either work at cross purposes, even as regulators of competence and good faith seek to avoid that 
result, or fail altogether.  
 
C. The Omnibus Regulatory Approach 

 
A third approach is for the Legislature to recognize that because Internet gaming activity is unique, 
quickly deployed and highly malleable, regulation ought to be reposed in a single, nimble Internet 
gaming regulatory body. This approach would require new legislation, but the regulatory body 
could be one that currently exists or one that the Legislature creates. Such omnibus on-line gaming 
regulatory legislation would establish the Commonwealth’s overriding public policy objectives and 
regulatory principles, presumably including the principles embodied in existing horse racing, 
gaming and lottery legislation, and enumerated previously in Section III. Minimally, such legislation 
would direct that organized crime and individuals with criminal backgrounds have no operational 
control over the gaming activity, that players are protected from unfair or deceptive practices when 
they engage in the gaming activity, that operators of the activity take appropriate steps to mitigate 
the adverse consequences the activity may produce, and that the activity produces economic 
benefits for Massachusetts. The economic benefits may come through taxation of the activity at a 
rate the Legislature determines but also through encouragement of Massachusetts job creation and 
economic development. 
 
If such an omnibus online gaming regulatory body were created, it would be important to give it 
jurisdiction also over all Internet-based (or “online” or “remote”) economic activity in which a 
person stakes or risks something of value on the outcome of a future event, whether that outcome 
is dependent on chance, the individual’s skill or a combination of both. So formulated, the 
regulatory body’s jurisdiction would be broad enough to invest it with the power to look at all 
Internet gaming activity, determine whether any form of regulation of that activity is necessary and, 
if it is, create "right-sized" regulations to deal with it, pursuant to the public policy objectives and 
regulatory principles in the Legislature-promulgated enabling legislation. With that broad mandate, 
the agency would inevitably keep itself abreast of developments in the Internet gaming industry 
and develop a body of expertise allowing it to decide quickly the kinds of dangers the new activity 
posed or presented and impose the measures tightly tailored to preventing those dangers. 
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To be sure, an agency with a broad mandate of that kind and description would have considerable 
power to affect what could become a broad swath of economic activity on the Internet. Accordingly, 
legislative oversight, even if in arrears, would be highly desirable. To that end the agency could be 
required to file quarterly reports, engage in periodic briefings of legislative committees or even, as 
in the case of horse racing regulations, be required to deliver proposed regulations to the 
Legislature and delay implementation for a period of time while legislators pondered their 
potential impact. In any event, an Internet regulatory body with that kind of a broad mandate and 
developed expertise would be prepared to provide the Legislature and the citizens of 
Massachusetts with informed regulatory measures, promptly, economically, and thoughtfully, to 
avoid palpable dangers while promoting economic growth in a dynamic arena.  



- 41 - 

VII. CONCLUDING THOUGHTS 

There remain a couple of important issues the Legislature will likely consider as it addresses the 
issue of DFS and online gaming, which we refer to in the body of this Paper only tangentially. The 
first is taxation—the issue of whether and how to impose extraordinary taxes on one or more of 
these new gaming approaches. This is an issue solely for deliberation by the Legislature. The 
Commission notes only that legal gambling is typically subjected to extraordinary tax rates, both 
when there are very high profit margins (casinos) or when the gaming is barely profitable (pari-
mutuel betting on horse racing); that these taxes are typically assessed on gross revenues, rather 
than profits; and that such gross revenue taxes can be an impediment to viability for new and 
innovative gaming companies. 

The second issue is one-time licensing fees dedicated to a public purpose. Again, this is effectively a 
tax issue, in the sole discretion of the Legislature. The Commission notes only that significant 
license fees can serve as a way to limit participation to serious (or at least well-heeled) operators 
and developers; that such license fees can serve to enhance operator compliance with laws and 
regulations, since it gives the operator meaningful “skin-in-the-game;” and that such fees can be an 
impediment to viability for new and innovative gaming companies. 
The Commission hopes to have made clear in this Paper that there is some urgency for the 
Legislature to address the issue of DFS. Unsettled Massachusetts law and piecemeal regulation 
make playing DFS a risky activity, both legally and practically for Massachusetts citizens, and makes 
operations and fund-raising highly problematic for DFS operators, including DraftKings, an 
innovative new economic engine in our midst. Prompt clarification of the law is highly desirable for 
citizens, players, and operators alike. 
The Massachusetts Legislature has led the nation on a host of challenging public policy issues over 
the years. It has the opportunity to do so again with the challenge of DFS and the future of Internet-
based gaming. 
 

The Massachusetts Gaming Commission 
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APPENDIX A 

NEW JERSEY LITIGATION AND PASPA 

 

In November 2011, the voters of New Jersey approved a referendum which granted the state 
legislature the authority to amend the constitution to allow sports wagering. Subsequently, the 
legislature passed a bill allowing the state to issue licenses to the state’s casinos and racetracks to 
permit gambling on sporting events. The bill was then signed into law. Prior to any regulations 
being promulgated, the NCAA, NBA, NFL, NHL and MLB filed an action in the United States District 
Court for the District of New Jersey to prevent the state from implementing the law asserting that it 
violated PASPA. The District Court found in favor of the leagues in February 2013. The state then 
appealed to the United State Court of Appeals for the Third Circuit to challenge the District Court’s 
decision. In a two-to-one decision, the Third Circuit affirmed the District Court’s decision. In 
discussing the limits of PASPA the majority explained: 
 

Under PASPA, “[i]t shall be unlawful for ... a governmental entity to sponsor, operate, 
advertise, promote, license, or authorize by law or compact” a sports wagering 
scheme. 28 U.S.C. § 3702(1) (emphasis added). Nothing in these words requires that 
the states keep any law in place. All that is prohibited is the issuance of gambling 
“license[s]” or the affirmative “authoriz[ation] by law ” of gambling schemes. 
Appellants contend that to the extent a state may choose to repeal an affirmative 
prohibition of sports gambling, that is the same as “authorizing” that activity, and 
therefore PASPA precludes repealing prohibitions on gambling just as it bars 
affirmatively licensing it. This argument is problematic in numerous respects. Most 
basically, it ignores that PASPA speaks only of “authorizing by law” a sports 
gambling scheme. We do not see how having no law in place governing sports 
wagering is the same as authorizing it by law. Second, the argument ignores that, in 
reality, the lack of an affirmative prohibition of an activity does not mean it is 
affirmatively authorized by law. The right to do that which is not prohibited derives 
not from the authority of the state but from the inherent rights of the people. 
Indeed, that the Legislature needed to enact the Sports Wagering Law itself belies 
any contention that the mere repeal of New Jersey's ban on sports gambling was 
sufficient to “authorize [it] by law.” 

 Nat'l Collegiate Athletic Ass'n v. Governor of New Jersey, 730 F.3d 208, 232 (3d Cir. 2013).  
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Seizing upon this rationale, New Jersey passed a law in 2014 that repealed a portion of the prior 
law that had criminalized sports betting at state casinos and racetracks asserting that such repeal 
was not an “authorization by law.” 

 
The leagues then challenged New Jersey’s selective repeal in District Court arguing that it 
constituted PASPA prohibited “authorization” in disguise. The District Court judge found for the 
leagues and the state appealed to the Third Circuit. The reviewing panel of three judges ruled two-
to-one in favor of the leagues’ argument agreeing that New Jersey’s selective repeal violated PASPA 
and contradicting their prior decision. The dissenting judge, Justice Fuentes, argued that it was 
illogical to determine that the repeal of a portion of a law was an “authorization” to do anything, 
either implicit or explicitly. New Jersey requested an en banc appeal, which was granted, the 
underlying opinion was vacated and the matter was scheduled for a new hearing in February 2016.   
 
The New Jersey case exemplifies the breadth of PASPA’s application even in situations where a state 
arguably took no affirmative action to “sponsor, operate, advertise, promote, license or authorize” a 
sports betting scheme. Given the manner in which the Third Circuit interpreted the PASPA 
prohibition on state “authorization” of sports betting, a similar interpretation of state “promotion” 
of sports betting even without traditional “promotional” behavior26 is equally possible. While the 
willingness of the Third Circuit to reconsider the New Jersey matter en banc, suggests an 
opportunity to revisit the discussion, it is impossible to predict the outcome.  
 
The fact that PASPA prohibits a governmental entity “to sponsor, operate, advertise, promote, 
license or authorize by law or compact” suggests that conflict would only arise when a state passes 
legislation or joins a compact that involves one of the six PASPA verbs. This same interpretation, 
that PASPA requires some affirmative state action, was discussed in the earlier of the two New 
Jersey cases. Nat'l Collegiate Athletic Ass'n, 730 F.3d at 232 (“All that is prohibited is the issuance of 
gambling ‘license[s]’ or the affirmative ‘authoriz[ation] by law ‘ of gambling schemes.”). There is 
presently a dearth of case law discussing the limits of what would constitute affirmative state action 
sufficient to trigger a PASPA violation; however the New Jersey case demonstrates that the selective 
repeal of legislation authorizing sports betting was enough to constitute “authorization;” thus 
setting the bar for a PASPA violation quite low. While this decision was vacated, it demonstrates the 

26 It remains unclear what is considered “promotional” state action according to PASPA. 



- 44 - 

inherent vagueness of the PASPA terms and the potential for their broad interpretation even within 
the same court.  
 
Any approach to state action outside of the six PASPA verbs should be a cautious one in light of the 
New Jersey decision discussed at length above. While some states have promulgated legislation to 
specifically exempt DFS from their definitions of gambling/bet/wager, such action could be 
challenged as “authorizing” or “promoting” a sports betting scheme particularly where a state 
would be required to take affirmative action to achieve the goal. Arguably, a state could defend its 
actions as merely clarifying the absence or ambiguity of existing law rather than an outright 
“authorization” that would run afoul of PASPA.  
 
Regulation that does not involve authorization by law is a significantly more conservative approach 
that appears far less likely to directly conflict with PASPA and has already been initiated by our 
attorney general. Further “regulate” is not one of the PASPA verbs and thus is arguably permitted 
on the face of the statute, particularly where the regulations themselves do not establish a licensing 
or other heavy state oversight scheme.   
Another method of avoiding the PASPA limitations may be to promulgate legislation that addresses 
the larger subject of internet-based electronic gambling. While DFS would likely fall under the 
umbrella of such legislation, if the legislation does not specifically target DFS, it runs less chance of 
any outright PASPA challenge.27 Notably, the plaintiffs in the New Jersey cases were sensitive to 
creative draftsmanship of legislation in an effort to avoid PASPA; however, it is unclear whether 
those same plaintiffs would pursue a legal challenge at this time for the reasons set forth below. 
 
Under PASPA there are a limited number of entities that have an enforcement right, namely, a 
United States Attorney General, a professional sports organization or an amateur sports 
organization. Given the business relationships between many of the professional sports leagues and 
the DFS operators, it is extremely unlikely that any PASPA challenge would be asserted from that 
group. Similarly, given the relationships between the professional and amateur sports 
organizations28, this position may trickle down and eliminate challenges from amateur groups. 

27 The framework for such potential legislation is addressed in detail in the final section of this white 
paper. 
28 An “amateur sports organization” under PASPA is defined in relevant part as “(A) a person or 
governmental entity that sponsors, organizes, schedules or conducts a competitive game in which one or 
more amateur athletes participate or (B) a league or association of persons or governmental entities 
described in subparagraph (A).” Notably, the interests of the amateur sports organizations and the 
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With respect to the United States Attorney General, both Kansas and Maryland have existing state 
laws legalizing fantasy sports, yet neither has been the subject of a PASPA challenge, thus begging 
the question if state action addressing DFS (directly or indirectly) will actually lead to any further 
legal challenges. 
 
While there appears to be little appetite for further PASPA challenges by those provided with a 
right of action under the statute, the lack of significant court interpretation of the statute, the 
inherent vagueness of the statutory terms and the pending en banc decision in the Third Circuit 
suggest a cautious approach to state action addressing DFS directly.     
  

professional leagues are not always aligned as demonstrated by the NCAA’s request that DFS operators 
stop offering contests based on their college sports, thus leaving the NCAA as a potential wild card 
PASPA plaintiff. 
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APPENDIX B 
AN ANALYSIS OF DFS AS A GAMBLING SCHEME 

 

Before PASPA can be applied to DFS it must be determined that DFS constitutes a “lottery, 
sweepstakes or other betting, gambling or wagering scheme based, directly or indirectly on . . . one 
or more performances of such athletes in such games.” Thus, the first question to answer is whether 
DFS qualifies as a lottery, sweepstakes, betting, gambling or wagering scheme. 
 
A. Lotteries 
 
The widely recognized elements of a lottery consist of the distribution of prizes according to chance 
in exchange for consideration. FCC v. ABC, 347 U.S. 284, 290 (1954). It is unclear what level of 
chance is necessary for a contest to qualify as a “lottery” under PASPA, although any such 
determination would be fact intensive. DFS providers would argue that their contests do not qualify 
as a lottery where the distribution of prizes is not by chance but dependent upon the skill of the 
participants and they would point to their data driven studies. Opponents would likely argue that 
chance is still involved in determining the winners of any DFS contests and thus they could qualify 
as a lottery under federal law in the absence of an established federal skill versus chance test.29 
Ultimately, it is likely that DFS operators would have the edge in arguing that their contests do not 
qualify as traditional lotteries. 
 
B. Sweepstakes 
Similarly undefined under PASPA is the term “sweepstakes.” Massachusetts law defines a 
sweepstakes as “any game, advertising scheme or plan, or other promotion, which, with or without 
payment of any consideration, a person may enter to win or become eligible to receive any prize, 
the determination of which is based upon chance.” M.G.L. c. 271, § 5B. At least one federal statute 
defines a sweep stakes as “a game of chance for which no consideration is required to enter.” 39 
U.S.C. § 3001(k)(1)(D). Common dictionary definitions often conflate sweepstakes and lotteries, 
drawing no distinction between the two.  
 

29 For example, in Massachusetts an activity that is “predominantly” chance-based would qualify as a 
lottery but if it was “predominantly” skill-based it would not. There is no such corollary at the federal level. 
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Simply because most DFS contests require the payment of consideration to play does not eliminate 
DFS from potential consideration as a “sweepstakes.” As indicated in M.G.L. c. 271, § 5B, a 
sweepstakes can be “with or without payment of any consideration.” Similarly, many DFS contests 
can be played with promotional credit and result in the winning of real money prizes, thus the lack 
of paid consideration would not be dispositive to such an analysis. It is far more likely that any 
determination of whether DFS constitutes a “sweepstakes” would again turn on whether the winner 
was decided by chance or skill. Such an analysis would mirror that described above for lotteries. 
 
C. Betting, Gambling or Wagering Scheme  

 
This phrase serves as a broad catch-all within PASPA to address those “schemes” that do not qualify 
as lotteries or sweepstakes. Given the lack of definitions within the statute a reviewing authority 
would constitute common definitions of the terms. One source of such a definition is found in 
Massachusetts case law concerning the definition of bet as set forth in detail above. Other common 
dictionary definitions of “bet” find a multitude of overlapping definitions30 including: 

 
- Something that is laid, staked, or pledged typically between two parties on the outcome 

of a contest or a contingent issue. See http://www.merriam-
webster.com/dictionary/bet. 

- To risk a sum of money on the unknown result of an event in the hope of winning more 
money than you have 
risked. See http://dictionary.cambridge.org/us/dictionary/english/bet 

- An agreement to risk money on the unknown result of an 
event. See http://dictionary.cambridge.org/us/dictionary/english/bet 

- A pledge of a forfeit risked on some uncertain outcome; wager: See http://dictionary.ref
erence.com/browse/bet?s=t.  

- An act of risking a sum of money on the outcome of a future 
event. See http://www.oxforddictionaries.com/us/definition/american_english/bet 

- A sum of money staked on the outcome of a future 
event: http://www.oxforddictionaries.com/us/definition/american_english/bet 

30 The terms “bet” and “wager” have near identical definitions even in the context of dictionary entries. 
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- An agreement between two parties that a sum of money or other stake will be paid by 
the loser to the party who correctly predicts the outcome of an 
event. See http://www.collinsdictionary.com/dictionary/english/bet. 
 

The common law definitions of a “bet” as well as the Massachusetts definition strongly 
suggest that DFS would qualify as a “betting, gambling or wagering scheme” under PASPA 
where a sum of money is pledged on the outcome of a future unknown event. In DFS, such 
a sum is pledged on the future performance of the group of athletes that a participant 
drafts for his/her fantasy team in the hopes that those performances will score more 
points than the participant’s competitors.  
Even accepting an argument that the terms are somewhat vague or subject to multiple 
interpretations, clarification is found in the legislative history of PASPA, by way of the 
Senate Committee report on the statute which states: 
 

The prohibition of section 3702 applies regardless of whether the scheme is based 
on chance or skill, or on a combination thereof. Moreover, the prohibition is 
intended to be broad enough to include all schemes involving an actual game or 
games, or an actual performance or performances therein, including schemes 
utilizing geographical references rather than formal team names (e.g., Washington 
vs. Philadelphia), or nicknames rather than formal names of players. 
S. REP. NO. 102-248 at 8 (1992). 

 
This language clearly demonstrates that the statute was designed to have a broad scope applying to 
a wide swath of “schemes” regardless of the balance between chance and skill. 
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APPENDIX C 
  

The specific UIGEA carve out language states: 
 

the term bet or wager … does not include … participation in any fantasy or 
simulation sports game or educational game or contest in which (if the game or 
contest involves a team or teams) no fantasy or simulation team is based on the 
current membership of an actual team that is a member of an amateur or 
professional sports organization and meets the following conditions: 
  
1. All prizes and awards offered to winning participants are established and made 
known to the participants in advance of the game or contest and their value is not 
determined by the number of participants or the amount of any fees paid by 
participants.  
 
2. All winning outcomes reflect the relative knowledge and skill of the participants 
and are determined predominantly by accumulated statistical results of the 
performance of individuals (athletes in the case of sports events) in multiple real-
world sporting or other events.  
 
3. No winning outcome is based: 

 
a. On the score, point spread, or any performance or performances of any 
single real world team or any combination of such teams; or  

 
b. Solely on any single performance of an individual athlete in any single 
real-world sporting or other event." 

 
Adopting this language wholesale runs the risk of creating a host of additional undefined terms that 
will undoubtedly sow legal confusion in the same vein as PASPA. For example, UIGEA fails to define 
“a real-world sporting event” thus raising the question of whether such an event is an entire game, 
a quarter, an at-bat, a ball possession or some other fragment of time defined by the specific sport 
involved. Determining what qualifies as a “real-world sporting event” would necessarily affect 
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which sports could be offered as existing contests involving golf and NASCAR often focus on one 
tournament or race and under the UIGEA language no winning outcome can be based on a single 
performance in a single event.   
 
Similarly, winning outcomes “determined predominantly by accumulated statistical results” is a 
problematic phrase. It is unclear what UIGEA is considering beyond statistical results to determine 
the winner even if statistical results are the “predominant” factor in such a conclusion. Additionally, 
the statutory language does not explain how many “statistical results” are sufficient for such a game 
or who determines which statistical results are appropriate on which to base a game.31  

 
UIGEA was not originally drafted in an effort to legalize DFS and it has never been stress-tested 
through a rigorous legal analysis on the subject. UIGEA’s main thrust was as an enforcement act to 
address internet payment processors. While it may be helpful as an object lesson it does not have a 
“one size fits all” application as state legislation without significant clarification. 
 

31 Given the number of data points generated during most sports and the development of advanced 
statistical analysis through such modes as sabermetrics, the term “statistical results” has nearly infinite 
potential. 





 Telephone 702-486-3420 ● Fax 702-486-2377 ● Web: ag.nv.gov ● E-mail: aginfo@ag.nv.gov  
Twitter: @NevadaAG ● Facebook: /NVAttorneyGeneral ● YouTube: /NevadaAG  

 
  

 

 

 

STATE OF NEVADA 

OFFICE OF THE ATTORNEY GENERAL 
 

555 East Washington Avenue, #3900 
Las Vegas, Nevada 89101-1068 

 

 

ADAM PAUL LAXALT 
Attorney General 

 

   WESLEY K. DUNCAN 
Assistant A ttorney General 

NICHOLAS A. TRUTANICH 
Assistant A ttorney General 

 
MEMORANDUM 

 
Date:  October 16, 2015 
 
To: A.G. Burnett, Chairman, Nevada Gaming Control Board; Terry Johnson, 

Member, Nevada Gaming Control Board; Shawn Reid, Member, Nevada 
Gaming Control Board 
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Subject: Legality of Daily Fantasy Sports Under Nevada Law  
 
 

You have requested that our Office research the legality of daily fantasy sports under the 
Nevada Gaming Control Act and Nevada Gaming Commission Regulations.   

Pursuant to NRS 463.0199, the Office of the Nevada Attorney General serves as legal 
counsel to the Nevada Gaming Control Board and the Nevada Gaming Commission. In 
particular, the Gaming Division within the Office of the Nevada Attorney General provides 
legal advice to both regulatory agencies upon request. This memorandum was drafted in 
response to such a request made by the Nevada Gaming Control Board and is strictly a legal 
analysis. In developing this analysis, our division has expressly rejected any consideration 
regarding claims of a double standard for daily fantasy sports as measured against the regulation 
of traditional sports wagering, the popularity of daily fantasy sports, the general demand for daily 
fantasy sports products, or the existence or potential for partnerships between daily fantasy 
sports operators and important industries. Furthermore, while this Office recognizes that there 
are strong voices on both sides of the policy debate surrounding daily fantasy sports, our goal, 
above all, is to provide legal advice that shows complete fidelity to the law. We believe this 
opinion accomplishes that purpose.  

QUESTION 

Do daily fantasy sports constitute gambling games, sports pools, and/or lotteries under 
the Nevada Gaming Control Act and Gaming Commission Regulations? 
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SHORT ANSWER 

In short, daily fantasy sports constitute sports pools and gambling games. They may also 
constitute lotteries, depending on the test applied by the Nevada Supreme Court. As a result, 
pay-to-play daily fantasy sports cannot be offered in Nevada without licensure.1  

ANALYSIS 

I. Background 

 A. General Description of Fantasy Sports  

Fantasy sports are games where the participants, as ‘‘owners,’’ assemble ‘‘simulated teams’’ 
with rosters and/or lineups of actual players of a professional sport. These games are generally 
played over the Internet using computer or mobile software applications. Fantasy sports cover a 
number of actual professional sports leagues, including the NFL, the MLB, the NBA, the NHL, 
the MLS, NASCAR, as well as college sports such as NCAA football and basketball.  

Fantasy sports can be divided into two types: (1) traditional fantasy sports, which track 
player performance over the majority of a season, and (2) daily fantasy sports, which track player 
performance over a single game. The owners of these simulated teams compete against one 
another based on the statistical performance of actual players in actual games. The actual 
players’ performance in specific sporting events is converted into ‘‘fantasy points’’ such that each 
actual player is assigned a specific score. An owner will then receive a total score that is 
determined by compiling the individual scores of each player in the owner’s lineup. Thus, 
although the owners select lineups, once the lineup has been selected------at least in the context 
of daily fantasy sports------the owners have basically no ability to control the outcome of the 

                                                 
1 This conclusion------that daily fantasy sports are gambling------is consistent with how 

operators of certain daily fantasy sports describe themselves. For example, Jason Robins (the 
owner, co-founder, and CEO of DraftKings) stated that the concept for DraftKings.com was 
‘‘almost identical to a casino.’’ Mr. Robins made these comments on Reddit.com, which is 
an entertainment, social networking, and news website where registered community members 
can submit content, such as text posts or direct links, making it essentially an online bulletin 
board system. The website contains a section titled ‘‘/r/IAma,’’ which generally translates to ‘‘ask 
me anything.’’ On the thread that he started, Mr. Robins engages in an online discussion about 
how he and two friends started DraftKings, Inc. See 
https://www.reddit.com/r/IAmA/comments/x5zrn/we_quit_our_jobs_to_pursue_a_dream_of_sta
rting_a/. Similarly, DraftKings’ has applied for and received licenses to operate in the United 
Kingdom. http://www.prnewswire.com/news-releases/draftkings-announces-international-
expansion-300129047.html . Although there is no question that the gambling laws of the 
United Kingdom and Nevada are fundamentally different, it is still noteworthy that the licenses 
in question are for ‘‘pool betting’’ and ‘‘gambling software,’’ and that DraftKings does not include 
either of those terms in its press release. Instead, DraftKings simply states that ‘‘the company has 
been granted a license to operate in the United Kingdom,’’ without identifying the licenses at 
issue. It appears that DraftKings recognizes the appearance of inconsistency between its position 
that it should be unregulated in the United States and its decision to submit to gaming 
regulation in the United Kingdom.  
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simulated games.2 Specifically, the owners of the simulated teams have no ability to control how 
many points their simulated teams receive from an actual player’s performance. The actual 
players in the actual games control their own performance. As a result, after an owner places a 
bet and sets a final lineup, the owner has no ability to influence the outcome of a simulated 
game. At that point, the owner waits to see what happens based upon the performance of the 
actual players selected.  

B. Player Selection 

The three most common methods of player selection in fantasy sports are (1) a snake 
draft; (2) an auction draft; and (3) a salary-cap draft.3 In a snake draft, owners take turns drafting 
actual players for their simulated teams. In an auction draft, each owner has a maximum budget 
to use to bid for players. Competing owners, however, cannot select the same actual players for 
their simulated teams as other owners. Daily fantasy sports do not generally utilize a snake draft 
or an auction draft.  

In a salary-cap draft, just like in an auction draft, each owner has a maximum budget. 
Unlike in an auction draft, however, the owners do not bid against each other. Instead, each 
actual player has a set fantasy salary. Although (with a few exceptions)4 the owners can select 
any actual player for their teams, the owners cannot exceed their maximum budget. In this 
format, generally speaking, competing owners can select the same actual players for their 
simulated teams as other owners.  

C. Types of Simulated Games 

Although there are many different types of simulated games offered across the different 
daily fantasy websites, the simulated games can generally be divided into (1) head-to-head; and 
(2) tournaments.  

In head-to-head simulated games, one owner competes against another owner. The 
owner with the highest total score will win the entire payout pool.  

Tournaments are simulated games that involve more than two owners. Although there 
are theoretically many different kinds of tournaments, the most common are (1) 50/50; (2) 
double-up; (3) triple-up/quadruple-up/quintuple-up/etc.; and (4) top-X.  

Although 50/50 and double-up simulated games are very similar (and some sites use the 
terms interchangeably), they are not necessarily identical. In a traditional 50/50 simulated 
game, an owner’s goal is to end up in the top half of total scores. Owners who finish in the top 
half will equally split the payout pool. As a result, half the owners will lose their entry fee and 
half the owners will win. The winning owners, however, will not actually "double" their entry 
fee because the site operator will take a "rake"5 from every owner who participates. For example, 

                                                 
2 Given that lineups on some sites do not "lock" until the start of each individual game, 

the owners have until the tipoff of each individual game to set each particular lineup spot.  
3 Because it is not relevant to daily fantasy sports, dynasty and keeper league options are 

not discussed.  
4 For example, most sites require owners to select actual players from at least three 

different actual teams.  
5 A rake is a fee taken by an operator of a game.  
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in a 100 person, 50/50 simulated game with a $10 entry fee, the 50 highest scoring owners would 
receive $18, the 50 lowest scoring owners would receive $0, and the site operator would receive 
$100 as a rake. By contrast, in a double-up simulated game, the site operator might allow 110 
owners into the simulated game, while only paying the owners with the top 50 scores. In that 
scenario, an owner finishing in the top 50 scores would receive $20, an owner finishing in the 
bottom 60 scores would receive $0, and the operator would take a $100 rake.  

Triple-up, quadruple-up, and quintuple-up simulated games are similar to double-up 
simulated games, except that instead of the opportunity to double their money, the owners have 
the opportunity to triple, quadruple, or quintuple their money. For example, in a triple-up 
league, the top third splits the payout pool; in a quadruple-up league, the top fourth splits the 
payout pool; and in a quintuple-up league, the top fifth of the league splits the payout pool. 
Similar to a double-up simulated game, site operators generally will pay less than one-third, one-
fourth, or one-fifth of the total wagers placed, respectively.  

In a top-X simulated game, which can consist of up to thousands of owners, the owners 
finishing with a total score in the top-X (top 1, top 2, top 3, etc.) will split the payout pool 
(either evenly or with progressively more based on how high they finish). For example, in a 100 
person, top 3 simulated game with a $10 entry fee, the first place finisher might receive $500, 
the second place finisher might receive $300, the third place finisher might receive $100, and 
the operator would take a $100 rake. 

D. Guaranteed and Non-Guaranteed Simulated Games 

Daily fantasy sports operators often offer both simulated games that are guaranteed and 
simulated games that are non-guaranteed. If a simulated game is guaranteed, the winners will be 
paid out regardless of how many owners enter the simulated game. If a simulated game is non-
guaranteed, the simulated game will be cancelled unless a certain number of owners participate. 
If a non-guaranteed simulated game is cancelled, the entry fees will be fully refunded.  

II. Preliminary Discussion 

A. Determinations of Skill Versus Chance Under Nevada Law 

 In the context of addressing the legality of fantasy sports, the question of whether skill or 
chance is involved is often deemed important. However, under Title 41 of the Nevada Revised 
Statutes, the determination of whether an activity involves skill, chance, or some combination 
of the two, is relevant only when analyzing lotteries. By contrast, the determination of whether 
an activity constitutes a gambling game or a sports pool under Nevada law does not require 
analysis of the level of skill involved. This distinction was made crystal clear by the passage of 
Senate Bill (SB) 9 during the 2015 Nevada Legislative Session, which distinguishes between 
games of skill, games of chance, and hybrid games of both skill and chance, while recognizing 
that all three are gambling games.  

1. Lottery 

 Nevada Revised Statute 462.105(1) defines ‘‘lottery’’ as follows: 

1. Except as otherwise provided in subsection 2, ‘‘lottery’’ means 
any scheme for the disposal or distribution of property, by chance, 
among persons who have paid or promised to pay any valuable 
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consideration for the chance of obtaining that property, or a 
portion of it, or for any share or interest in that property upon any 
agreement, understanding or expectation that it is to be 
distributed or disposed of by lot or chance, whether called a 
lottery, raffle or gift enterprise, or by whatever name it may be 
known.6 

 
Accordingly, there are three essential elements for a lottery: (1) prize; (2) chance; and 

(3) consideration. If any one of these elements is missing, the activity does not qualify as a 
lottery.  

The case of Las Vegas Hacienda, Inc. v. Gibson, 77 Nev. 25, 359 P.2d 85 (1961) provides 
some guidance as to when the element of chance would be satisfied. Gibson involved an ‘‘offer to 
pay $5,000 to any person who, having paid 50 cents for the opportunity of attempting to do so, 
shot a hole in one on its golf course.’’7 In that case, where the central question was whether the 
transaction involved gambling, the Nevada Supreme Court concluded------using a definition of 
‘‘wager’’ that is different than what is in our statutes today------that a gaming transaction was not 
present. After doing so, the Court, in dicta, provided a test for determining whether a game is 
one of chance or skill: ‘‘The test of the character of a game is not whether it contains an 
element of chance or an element of skill, but which is the dominating element.’’8 This test is 
commonly known as the ‘‘dominant factor test.’’  

Assuming the Nevada Supreme Court were to apply the same test that it outlined in 
dicta in Gibson, a game where skill is the dominant factor would not constitute a lottery. That 
being said, Gibson involved a situation where the alleged gamblers directly controlled the 
outcome of the event. They were the participants in the underlying sporting event. By contrast, 
in daily fantasy sports, the outcome of any simulated game is determined by third parties------the 
actual players on actual teams and not by the owners, regardless of their skill in choosing lineups 
and assessing various other factors that may contribute to the outcome of the simulated game. 
As a result, it is unclear whether a determination of skill versus chance is necessary in 
determining whether daily fantasy sports are lotteries. 

2. Senate Bill 9 

 Senate Bill 9, which was passed during the 2015 Nevada Legislative Session, explicitly 
authorizes the Nevada Gaming Commission to adopt regulations, applicable to gaming devices, 
that ‘‘define and differentiate between the requirements for and the outcomes of a game of skill, 
a game of chance and a hybrid game.’’ Senate Bill 9 further provides definitions for a ‘‘game of 
skill’’9 and a ‘‘hybrid game.’’  

 Importantly, Senate Bill 9 does not comment on or address whether games of skill fall 
within the Gaming Control Act. Rather, it starts from the premise that they do. To the extent 
                                                 

6 (Emphasis added). 
7 Gibson, 77 Nev. at 27, 359 P.2d at 86. 
8 Id.  at 30, 359 P.2d at 87.  
9 ‘‘Game of skill’’ for the purposes of Senate Bill 9 is defined as ‘‘a game in which the skill 

of the player, rather than chance, is the dominant factor in affecting the outcome of the game as 
determined over a period of continuous play.’’ With this definition, the Nevada Legislature has 
arguably codified the ‘‘dominant factor test’’ as articulated in Gibson, although, as noted, such a 
test will have limited applicability in the context of the Gaming Control Act.  
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there was any doubt whether Nevada regulators had jurisdiction over gambling games that 
incorporate skill in determining their outcome, Senate Bill 9 extinguishes that doubt.  

 

  3. Gambling Games and Sports Pools 

Despite the foregoing, arguments have been made that games of skill, where skill is the 
dominant factor, are outside of the jurisdiction of the Nevada Gaming Control Board and 
Commission. These arguments, however, ignore Nevada’s statutory requirements.  

Nevada Revised Statute 463.160 makes it unlawful for any person to deal, operate, carry 
on, conduct, maintain or expose for play in Nevada any gambling game without first obtaining a 
gaming license. ‘‘Gambling game’’ is defined in NRS 463.0152 as: 

[A]ny game played with cards, dice, equipment or any mechanical, 
electromechanical or electronic device or machine for money, 
property, checks, credit or any representative of value, including, 
without limiting the generality of the foregoing, faro, monte, 
roulette, keno, bingo, fan-tan, twenty-one, blackjack, seven-and-
a-half, big injun, klondike, craps, poker, chuck-a-luck, Chinese 
chuck-a-luck (dai shu), wheel of fortune, chemin de fer, baccarat, 
pai gow, beat the banker, panguingui, slot machine, any banking 
or percentage game or any other game or device approved by the 
Commission, but does not include games played with cards in 
private homes or residences in which no person makes money for 
operating the game, except as a player, or games operated by 
charitable or educational organizations which are approved by the 
Board pursuant to the provisions of NRS 463.409.10 

In essence, under NRS 463.160, a gambling game is (1) any game played with cards, 
dice, equipment or any device or machine for any representative of value;11 (2) any banking 
game; (3) any percentage game; or (4) any other game or device approved by the Nevada 
Gaming Commission. This broad definition makes no distinction between games of skill and 
games of chance. Therefore, while a determination that an activity is a game of skill is relevant 
to determining whether that activity is a lottery, it is not relevant to determining whether that 
activity constitutes a gambling game. Similarly, NRS 463.0193, which defines a ‘‘sports pool’’ as 
‘‘the business of accepting wagers on sporting events or other events by any system or method of 
wagering,’’ makes no distinction between games of skill and games of chance. Indeed, it has long 
been noted that there is a strong element of skill involved in sports wagering.  

It is important to note that while Nevada gaming regulators clearly have authority to 
regulate games of skill, the present analysis does not concede the argument that daily fantasy 
sports are predominately skill-based. As Dr. Timothy Fong, Associate Clinical Professor of 
Psychiatry and Biobehavioral Sciences at the David Geffen School of Medicine at UCLA and 
Executive Director of the UCLA Gambling Studies Program, states in regards to fantasy 
football: 
                                                 

10 (Emphasis added.)  
11 The Gaming Control Act defines a ‘‘representative of value’’ as ‘‘any instrumentality 

used by a patron in a game whether or not the instrumentality may be redeemed for cash.’’ NRS 
463.01862.  
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Very simply, it’s gambling, [it’s putting] money on an event with a 
certain outcome in the hopes of winning more money. To call it 
anything else is really just not accurate. That link hasn’t really 
been made by the players and the public------that what I’m doing is 
no different than playing blackjack or craps or betting on sports in 
Vegas casinos.12  

 The debate about whether daily fantasy sports are predominately driven by skill or 
chance is not settled. Nonetheless, the distinction between skill and chance is of limited 
significance under Title 41 of the Nevada Gaming Control Act, other than when analyzing 
lotteries.  

B. UIGEA Did Not Legalize Fantasy Sports 

As this Memorandum is written solely to analyze daily fantasy sports under Nevada law, 
it takes no position on the legality of daily fantasy sports under federal laws, such as the 
Professional and Amateur Sports Protection Act of 1992.13 That being said, a point of 
clarification is in order because there are some operators and commentators who have taken the 
position that the Unlawful Internet Gambling Enforcement Act of 2006 (‘‘UIGEA’’)14 legalized 
fantasy sports within the United States. Given the explicit language of UIGEA, that position is 
simply untenable, and often at odds with what those same operators and commentators have 
said in the past.  

Specifically, in its first section under the subheading ‘‘Rule of construction,’’ UIGEA 
states: ‘‘No provision of this subchapter shall be construed as altering, limiting, or extending any 
Federal or State law or Tribal-State compact prohibiting, permitting, or regulating gambling 
within the United States.’’15 Thus, it is clear that UIGEA neither made legal nor illegal any form 
of gambling within the United States. UIGEA simply provides ‘‘[n]ew mechanisms for enforcing 
gambling laws on the Internet,’’ which Congress deemed necessary as it believed ‘‘traditional law 
enforcement mechanisms [were] often inadequate for enforcing gambling prohibitions or 
regulations on the Internet, especially where such gambling crosses State or national borders.’’16 
This conclusion is consistent with those of prominent commentators, including one of the 
leading attorneys representing daily fantasy sports operators, who stated, ‘‘The exemption in 
UIGEA for fantasy sports does not mean that fantasy sports are lawful, only that fantasy sports 
are not criminalized under UIGEA.’’17  

Former Representative Jim Leach, the congressman who drafted UIGEA, when asked 
whether the 2006 legislation makes daily fantasy sports operations legal, responded, ‘‘[t]he only 
unique basis provided fantasy sports by UIGEA is its exemption from one law enforcement 
mechanism where the burden for compliance has been placed on private sector financial 
                                                 

12 Ramon Ramirez, The Dark Secret About Fantasy Football No One Is Talking About, THE 
KERNAL (August 30, 2015), at http://kernelmag.dailydot.com/issue-sections/features-issue-
sections/14172/is-fantasy-football-addictive/ (internal commentary omitted). 

13 PL 102---559, October 28, 1992, 106 Stat 4227.  
14 31 U.S.C.A. §§ 5361-5367. 
15 31 U.S.C.A. § 5361(b).  
16 31 U.S.C.A. § 5361 (a)(4) (emphasis added).  
17 Anthony N. Cabot & Louis V. Csoka, Fantasy Sports: One Form of Mainstream 

Wagering in the United States, 40 J. Marshall L. Rev. 1195, 1201 (2007).  
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firms.”18 He continued, “[b]ut it is sheer chutzpah for a fantasy sports company to cite the law as 
a legal basis for existing. Quite precisely, UIGEA does not exempt fantasy sports companies 
from any other obligation to any other law.” He concluded, ‘‘There is no credible way fantasy 
sports betting can be described as not gambling . . . [o]nly a sophist can make such a claim.’’19  

 
In short, UIEGA is irrelevant to determining the legality of daily fantasy sports under 

Nevada law.  

III. Analysis of the Legality of Daily Fantasy Sports Under Nevada Law  

A. Daily Fantasy Sports Are ‘‘Sports Pools’’ Under NRS 463.0193 

Nevada Revised Statute 463.0193 defines a ‘‘sports pool’’ as ‘‘the business of accepting 
wagers on sporting events or other events by any system or method of wagering.’’ In order to 
determine if daily fantasy sports operators are operating a sports pool, one must determine (1) 
whether a wager is present; (2) whether the wagering is done on sporting events or other events 
by any system or method of wagering; and (3) whether daily fantasy sports operators are in ‘‘the 
business’’ of accepting wagers. 

Daily fantasy sports meet all of these requirements and, thus, constitute ‘‘sports pools’’ 
under Nevada law. This conclusion is consistent with the views of one of the leading attorneys 
representing daily fantasy sports operators, who stated that ‘‘fantasy sports’’ was ‘‘a significant 
evolution in the realm of sports betting.’’20  

1. Wagers on Sporting Events or Other Events by Any System or Method 
of Wagering  

a. Wagers 

i. Wagers Are Present in Daily Fantasy Sports 

Nevada Revised Statute 463.01962 defines a ‘‘wager’’ as ‘‘a sum of money or 
representative of value that is risked on an occurrence for which the outcome is uncertain.’’21 

                                                 
18 Tim Dahlberg, ‘‘Former congressman says DFS is ‘‘cauldron of daily betting,’’ at 

http://cdcgamingreports.com/former-congressman-says-dfs-is-cauldron-of-daily-betting/. 
19 Id.  
20 Anthony N. Cabot & Louis V. Csoka, The Games People Play: Is It Time for A New 

Legal Approach to Prize Games?, 4 Nev. L.J. 197, 215 (2004).  
21 See Bo J. Bernhard & Vincent H. Eade, Gambling in a Fantasy World: An Exploratory 

Study of Rotisserie Baseball Games, 9 UNLV GAMING RESEARCH & REVIEW JOURNAL 29 (2004) 
(In his exploratory review of fantasy baseball, Dr. Bo Bernhard, Executive Director of the 
International Gaming Institute and Professor at the William F. Harrah College of Hotel 
Administration, concluded that, ‘‘[i]f we broadly define gambling as an activity that risks 
something of value . . . on an event whose outcome is uncertain [essentially Nevada’s definition 
of ‘‘wager’’] (such as the whims of a professional baseball season), fantasy baseball clearly 
qualifies.’’). 
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Although its holding came prior to the enactment of NRS 463.10962------and, thus, may no 
longer be applicable------the Nevada Supreme Court stated in State v. GNLV Corporation,22 that:  

a ‘‘wager’’ exists when two or more contracting parties have mutual 
rights in respect to the money wagered and each of the parties 
necessarily risks something, and has a chance to make something 
upon the happening or not happening of an uncertain event. A 
prize differs from a wager in that the person offering the prize must 
permanently relinquish the prize upon performance of a specified 
act. In a wager, each party has a chance of gain and takes a risk of 
loss.23  

With some exceptions, the daily fantasy sports owners pay money to play the simulated 
games and compete with each other based on their total scores.24 If an owner wins, the owner 
gets money back. If an owner loses, the owner loses the bet made. When owners play against 
each other, some will win and some will lose. Thus, because owners risk money on an 
occurrence for which the outcome is uncertain, wagers are present.25  

This determination is consistent with how certain daily fantasy sports operators describe 
themselves. For example, in the online discussion described above, the DraftKings CEO states 
‘‘You are playing against other players, we simply act as the ‘points tally’ and ‘money 
distributor.’’’26 The DraftKings CEO also states that DraftKings’ ‘‘concept is a mashup between 
poker and fantasy sports. Basically, you pick a team, deposit your wager, and if your team wins, 

                                                 
22 State v. GNLV Corp. , 108 Nev. 456, 834 P.2d 411 (1992). GNLV was a case where 

GNLV Corp. dba The Golden Nugget Hotel and Casino (the ‘‘Golden Nugget’’) ran a program 
known as the ‘‘24 Karat Club.’’ The ‘‘24 Karat Club’’ was a program in which enrolled patrons 
automatically received a fifty-cent ticket each time the last dollar of a total of $75.00 was placed 
in certain designated slot machines. After the patron wagered the 75th dollar, the slot machine 
dispensed a ticket worth fifty cents toward the purchase of a ‘‘gold certificate. Gold certificates 
could be redeemed for gaming tokens, cash, room rental, food, beverages or merchandise. The 
slot machines dispensed the fifty-cent tickets irrespective of gains or losses resulting from the 
play involved in each $75.00 increment. On that record, the Nevada Supreme Court held that 
because the Golden Nugget’s distribution of the tickets was required by the contract between 
the Golden Nugget and its ‘‘24 Karat Club’’ members, it was not dependent upon the result of a 
legitimate wager. As a preliminary matter, GNLV was decided before the enactment of NRS 
463.01962 (the statute defining the term ‘‘wager’’). More importantly, in GNLV, the patrons 
were neither competing against one another for the tickets nor receiving tickets based upon the 
outcome of an uncertain event. By contrast, in daily fantasy sports, the owners are competing 
against one another. As a result, each owner has a risk of loss depending on the outcome of their 
simulated team’s performance. Thus, although the Nevada Supreme Court found that wagers 
were not present in GNLV, wagers are present in daily fantasy sports regardless of whether one 
uses the new statutory definition of wager or applies the holding in GNLV.  

23 Id.  at 458, 834 P.2d at 413 (1992) (internal citations omitted).  
24 Generally speaking, daily fantasy sports operators all offer pay-to-play games. Some, 

however, also offer free-to-play games.  
25 463.0152.  
26 See 

https://www.reddit.com/r/IAmA/comments/x5zrn/we_quit_our_jobs_to_pursue_a_dream_of_sta
rting_a/ (emphasis added). 
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you get the pot.’’27 Additionally, the DraftKings CEO repeatedly refers to the payments on his 
sites as ‘‘wagers’’ and ‘‘bets,’’ and the activity as ‘‘betting.’’28  

Similarly, the DraftKings website uses the following image on its website for its pages for 
fantasy football, weekly fantasy football, fantasy college football, weekly fantasy college football, 
weekly fantasy golf, daily fantasy basketball, fantasy college basketball, weekly fantasy 
basketball, weekly fantasy college basketball, and weekly fantasy hockey:29  

 

That image is identified on each of those webpages, through alternative text (‘‘alt text’’)30

with a phrase that includes the word ‘‘betting’’ (i.e., ‘‘fantasy golf betting,’’ ‘‘weekly fantasy 
basketball betting,’’ ‘‘weekly fantasy hockey betting,’’ ‘‘weekly fantasy football betting,’’ ‘‘weekly 
fantasy college football betting,’’ ‘‘weekly fantasy college basketball betting,’’ ‘‘Fantasy College 
Football Betting,’’ ‘‘daily fantasy basketball betting,’’ and ‘‘Fantasy College Basketball Betting’’). 
Although it is unclear why this image is identified using the alt text ‘‘betting,’’------whether it is 
because these sites are trying to draw Internet search traffic from gamblers, because ‘‘betting’’ is 
how the sites internally discuss their product, or for some other reason------it appears that 
although the sites’ representatives publicly state that they do not believe daily fantasy sports 
involve ‘‘wagers’’ or ‘‘bets,’’ they do use the terms ‘‘betting’’ and ‘‘wagering’’ when they are not 
dealing with law enforcement agencies.  

ii. Las Vegas Hacienda, Inc. v. Gibson Is Inapposite  

There have been some who suggest that wagers are not present in daily fantasy sports 
because of the Nevada Supreme Court’s 1961 decision in Las Vegas Hacienda, Inc. v. Gibson.31 
Those people are mistaken. To begin with, Gibson was decided several years before the gaming 
statutes at issue in this Memorandum were enacted. Because of that, the Court did not have the 

                                                 
27 Id. (emphasis added).  
28 Id.  
29 See e.g.,  https://www.draftkings.com/fantasy-football , 

https://www.draftkings.com/weekly-fantasy-golf , and https://www.draftkings.com/daily-fantasy-
basketball .  

30 Alt text (alternative text) is a word or phrase that can be inserted as an attribute in an 
HTML (Hypertext Markup Language) document to tell website viewers the nature or contents 
of an image. The alt text appears in a blank box that would normally contain the image. 

31 77 Nev. 25, 26, 359 P.2d 85, 86 (1961). 
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benefit of those statutes in making its determination. As a result, Gibson applies a common law 
understanding of ‘‘wager’’ and ‘‘gambling’’ that differs from our current statutory framework.  

Gibson involved a golf course that offered to pay $5,000 to any person who shot a hole-
in-one after paying 50 cents for the opportunity to attempt to do so. From the record, it is 
unclear whether (1) the patron paid 50 cents for the opportunity to play a round of golf and, 
incidentally, would be awarded a prize if he or she sank a hole-in-one; or (2) the patron paid the 
50 cents solely for the opportunity to try and shoot a hole-in-one.  Regardless, a patron 
eventually shot a hole-in-one and the golf course refused to pay, arguing that a person cannot 
sue for recovery of money won in gambling. The Court held for the patron by determining the 
debt was a contractual debt rather than a gambling debt. As part of its analysis, the Court 
distinguished between ‘‘prizes’’ and ‘‘wagers.’’ In doing so, the Court stated:  

A prize or premium differs from a wager in that in the former, the 
person offering the same has no chance of gaining back the thing 
offered, but, if he abides by his offer, he must lose; whereas in the 
latter, each party interested therein has a chance of gain and takes 
a risk of loss. . . . In a wager or a bet, there must be two parties, and 
it is known, before the chance or uncertain event upon which it is 
laid or accomplished, who are the parties who must either lose or 
win. In a premium or reward there is but one party until the act or 
thing or purpose for which it is offered has been accomplished. A 
premium is a reward or recompense for some act done; a wager is a 
stake upon an uncertain event. In a premium it is known who is to 
give before the event; in a wager it is not known until after the 
event. The two need not be confounded.32  

Even applying these outdated elements from Gibson, wagers are present in daily fantasy 
sports. Assuming that in a wager, ‘‘each party interested therein has a chance of gain and takes a 
risk of loss’’ and ‘‘there must be [at least] two parties . . . who must either lose or win,’’ daily 
fantasy sports involve wagers because owners in daily fantasy sports all have a chance of gain 
and take a risk of loss based upon who wins and who loses. Additionally, even accepting that a 
prize ‘‘is a reward or recompense for some act done’’ and a wager ‘‘is a stake upon an uncertain 
event,’’ does not change the conclusion. In the case of daily fantasy sports, the primary ‘‘act’’ at 
issue is that of choosing a lineup. The completion of this ‘‘act’’ will not, in itself, result in any 
prize. The payouts in daily fantasy sports are not awarded to owners who simply set a lineup, 
they are awarded to the owners whose lineups receive the highest total score (which is 
dependent upon the uncertain outcomes associated with sporting events). Accordingly, even 
applying Gibson, wagers are present in daily fantasy sports.  

Moreover, the Court stated that its holding was based upon the absence of a statute 
providing otherwise.33 Every statute addressed in this Memorandum was enacted after Gibson 
was decided. That distinction is important to remember, because a strict application of Gibson in 
the modern day could lead to the absurd result of removing large categories of gambling from the 
                                                 

32 Id.  at 28-29, 359 P.2d at 86-87.  
33 Id.  at 27, 359 P.2d at 86 (‘‘It is generally held, in the absence of a prohibitory statute, 

that the offer of a prize to a contestant therefor who performs a specified act is not invalid as 
being a gambling transaction.’’). Additionally, NRS 463.01962, which defines a ‘‘wager’’ was 
added to the Nevada Revised Statutes in 1997. As a result, any cases, including Gibson, that 
defined the term ‘‘wager’’ prior to 1997 are no longer mandatory or persuasive.  
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control of the Nevada Gaming Control Board and Commission and, moreover, could render 
null a number of Nevada gaming statutes and regulations that take precedence over common 
law.  

b. On Sporting Events or Other Events by Any System or Method 
of Wagering 

Although it seems obvious that the wagers in question are being placed on sporting 
events, some discussion of this element is necessary as certain commentators have suggested that 
because the wagers at issue are not being placed upon the outcome of a particular sporting event, 
the wagers do not fall within the requirement that they be placed on sporting events or other 
events. That interpretation not only belies common sense, but is also contradicted by an 
analysis of the Gaming Control Act and Regulations. 

To begin with, that interpretation is inconsistent with Nevada’s historic understanding 
of sports pools. For example, Nevada has been regulating ‘‘proposition bets’’ or ‘‘prop bets’’ for 
decades.34 A prop bet is a wager on the occurrence or non-occurrence of some event during the 
course of a sporting event. Examples of prop bets include whether a particular quarterback will 
pass for more or less than 300 yards, whether a particular basketball player will score more or less 
than 25 points, and whether a particular pitcher will pitch more or less than 10 strikeouts. 
Through the use of ‘‘parlay cards,’’ the State has also regulated combinations of prop bets. 
Specifically, Regulation 22.090(1) states: ‘‘As used in this section, ‘parlay card wager’ means a 
wager on the outcome of a series of 3 or more games, matches, or similar sports events or on a 
series of 3 or more contingencies incident to particular games, matches or similar sports 
events.’’35 As a result, it is clear that Nevada intended to regulate wagers on both (1) the 
outcomes of particular sporting events; and (2) contingencies incident to particular sporting 
events. 

Notably, NRS 463.0193, which defines ‘‘sports pool,’’ not only fails to use the word 
‘‘outcome,’’ but instead specifically broadens its definition by adding the words ‘‘by any system or 
method of wagering.’’ This is in contrast to the definition of ‘‘pari-mutuel system of wagering,’’ 
which only includes wagers on ‘‘the outcome of a race or sporting event.’’36 As a result, the 
Nevada Legislature has, in some places, distinguished between betting on the outcome of 
particular sporting event and simply betting generally on the sporting event ‘‘by any system of 
method of wagering.’’37 The logical, and likely only, conclusion is that Nevada’s regulation of 
sports pools includes (1) wagering on the outcome of particular sporting events; (2) wagering on 
any activity that takes place during particular sporting events; and (3) wagering on 
combinations of the outcomes of and/or activities that take place during particular sporting 
events.  

                                                 
34 See, e.g., Nev. Gaming Comm’n Reg. 22.060(4).  
35 Nev. Gaming Comm’n Reg. 22.090(1) (emphasis added).  
36 NRS 464.005(5) (emphasis added). 
37 It should be noted, however, that although the absence of the term ‘‘outcome’’ within 

the definition of ‘‘sports pool’’ precludes a conclusion that the definition only prohibits wagering 
on the final score of sporting events, the inverse is not necessarily true. Even if the definition of 
‘‘sports pool’’ had included the word outcome, one could find that ‘‘outcome’’ includes 
contingencies incident to particular sporting events.  
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2. Business of Accepting Wagers 

If it is accepted that the daily fantasy sports operators are ‘‘accepting wagers on sporting 
events or other events by any system or method of wagering,’’ there seems to be no dispute that 
they are in the business of doing so.38 With perhaps some limited exceptions, the daily fantasy 
sports operators are not operating their sites solely for recreation or amusement; they are 
operating the sites as businesses to make money.  

B. Daily Fantasy Sports Are ‘‘Gambling Games’’  

There are, generally speaking, four types of gambling games outlined in NRS 463.0152: 
(1) games played with cards, dice, equipment or any device or machine for any representative of 
value; (2) banking games; (3) percentage games; and (4) other games or devices approved by the 
Nevada Gaming Commission.39 These four categories are not necessarily mutually exclusive.  

1. Daily Fantasy Sports Are Games Played with Cards, Dice, Equipment, 
Devices or Machines for Any Representative of Value 

The first type of gambling game included in NRS 463.0152’s definition has two 
elements. First, it must be a ‘‘game played with cards, dice, equipment or any mechanical, 
electromechanical or electronic device or machine.’’ Second it must be played ‘‘for money, 
property, checks, credit or any representative of value.’’ Daily fantasy sports meet both these 
elements and, as a result, constitute gambling games.  

a. Game Played with Cards, Dice, Equipment, Device, or Machine 

Although the term ‘‘electronic device’’ is not defined by the Gaming Control Act, other 
Nevada statutes have defined a computer to be an electronic device.40 That definition is 
consistent with the general understanding of what an electronic device is. As a result, daily 
fantasy sports, which cannot possibly be played except online using computers and/or mobile 
phones, meet the first element requiring that the activity be a ‘‘game played with cards, dice, 
equipment or any mechanical, electromechanical or electronic device or machine.’’  

b. Played for Money or Any Representative of Value 

The Gaming Control Act defines a ‘‘representative of value’’ as ‘‘any instrumentality 
used by a patron in a game whether or not the instrumentality may be redeemed for cash.’’41 
With some exceptions, the daily fantasy sports owners pay money to play the simulated games 
and compete with each other based on their total scores.42 If an owner wins, the owner gets 
money back. Thus, daily fantasy sports meet the second requirement that the activity in 
question must be played ‘‘for money, property, checks, credit or any representative of value.’’  

                                                 
38 NRS 463.0193.  
39 NRS 463.0152.  
40 See NRS 205.4735 and 360B.410. 
41 NRS 463.01862.  
42 Generally speaking, daily fantasy sports operators all offer pay-to-play games. Some, 

however, also offer free-to-play games.  
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2. Daily Fantasy Sports Are Probably Not Banking Games 

Nevada Revised Statute 463.01365 defines a ‘‘banking game’’ as ‘‘any gambling game in 
which players compete against the licensed gaming establishment,43 rather than against one 
another.’’44 Nevada Revised Statute 463.0152 defines a ‘‘gambling game’’ to include ‘‘any 
banking game.’’ 45 As a result, these definitions are circular and there is ambiguity as to what the 
statutes mean. It is worth noting that Black’s Law Dictionary defines a ‘‘banking game’’ as a 
‘‘gambling arrangement in which the house (i.e., the bank) accepts bets from all players and 
then pays out winning bets and takes other bettors' losses.’’46 

A logical reconciliation of these statutes (and the traditional definition of ‘‘banking 
game’’) is to define a banking game as a game in which (1) participants compete against the 
operator of the game (rather than the other participants) using representatives of value; and (2) 
calculation of the payout to any given participant is, generally speaking, not based upon the 
representatives of value used by any other participants.47 That interpretation is consistent with 
the Nevada Supreme Court’s statement that craps, roulette, and black jack are examples of 
banking games.48  

Generally speaking, daily fantasy sports operators do not directly wager against the 
owners. Instead, the owners wager against each other by placing a bet and competing for the 
highest scores, with the operator paying out to the highest scorers. If that is true, in those 
circumstances, daily fantasy sports do not constitute banking games as the payouts to each 
owner are directly related to the payouts to other owners based upon other owners’ simulated 
teams’ performances. That being said, if a particular operator were to allow owners to wager 
directly against the operator, then that particular simulated game would be a banking game.  

3. Daily Fantasy Sports Are Percentage Games 

The third type of gambling game included in NRS 463.0152’s definition is a percentage 
game, which has two elements. First, it must be a game ‘‘where patrons wager against each 

                                                 
43 Although this statute could arguably be read to exclude from its definition any games 

offered by a non-licensee, that interpretation would lead to an absurd result. The Nevada 
Legislature could not possibly have intended to only restrict the type of games offered by 
licensees, leaving the rest of the public free to offer banking games. Additionally, given that the 
term ‘‘banking game’’ appears twice in the definitions of NRS 463, and only once has this 
limiting language, there is additional reason to reject that interpretation.  

44 (Emphasis added.)  
45 (Emphasis added.)  
46 BANKING GAME, Black's Law Dictionary (10th ed. 2014).  
47 We can imagine situations in which various banking games might have some sort of 

cumulative payout. For example, an establishment might offer blackjack but (directly or 
indirectly) take some percentage of each hand played and place it into a cumulative payout pool 
that is awarded to one or more participants based upon the occurrence of some event. That 
tying of some wagers with the operator to wagers with other players would not remove the game 
from what is contemplated by the definition of ‘‘banking game.’’  

48 Hughes Props., Inc. v. State, 100 Nev. 295, 297, 680 P.2d 970, 971 (1984). 
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other.’’49 Second, ‘‘the house takes a percentage of each wager as a ‘rake-off.’’’50 Daily fantasy 
sports meet both these elements and, as a result, constitute gambling games. 

a. Patrons Wager Against Each Other 

The Gaming Control Act defines a ‘‘wager’’ as ‘‘a sum of money or representative of 
value that is risked on an occurrence for which the outcome is uncertain.’’51 As was explained in 
Section III.A.1.a above, because the daily fantasy sports owners pay money to play the simulated 
games and receive money based upon which of them has the highest total scores, the owners risk 
money on an occurrence for which the outcome is uncertain. As a result, wagers are present and 
daily fantasy sports meet the requirement that ‘‘wagers’’ be present.  

b. The House Takes a Percentage of Each Wager as a ‘‘Rake-off’’ 

Although the specifics of how each rake is calculated differs and the rake may be a flat 
fee (and, as a result, the actual percentage taken in any given simulated game would vary 
depending upon the number of owners) the daily fantasy sports operators all make their profit by 
directly or indirectly taking some percentage of the wagers in each simulated game.  

This conclusion is also consistent with how certain daily fantasy sports operators describe 
themselves. For example, in the online discussion described above, the DraftKings CEO 
explains that ‘‘In our case, you win the total wager amount of all the people who had teams in 
that contest. If there were 10 people and each put in $10 dollars, you'd win $100 (minus 10% 
which goes to us).’’52  

4. Daily Fantasy Sports Have Not Been Approved by the Commission  

As the Nevada Gaming Commission has not approved daily fantasy sports, analysis of 
these types of gambling games is unnecessary. Daily fantasy sports are not games or devices 
approved by the Nevada Gaming Commission.  

C. Some Daily Fantasy Sports Could Be Considered Lotteries Depending on How 
a Court Resolves the Question of Whose Skill Is at Issue and the Amount of 
Skill Involved in the Particular Simulated Game at Issue 

If, for some reason, daily fantasy sports are not otherwise determined to be gambling 
games or sports pools, they could constitute lotteries, which------with limited charitable 
exceptions------are prohibited by Article IV, Section 24 of the Nevada Constitution. A lottery is a 
scheme for the disposal of property by chance, among persons who have paid consideration, for 
the chance of obtaining all or a portion of said property.53 Essentially, a lottery involves the 
common law elements of gambling: (1) prize; (2) chance; and (3) consideration. Because all of 

                                                 
49 Id.  (‘‘Percentage games are poker, panguingui and similar games where patrons wager 

against each other and the house takes a percentage of each wager as a ‘rake-off.’’’).  
50 Id.   
51 NRS 463.01962.  
52 See 

https://www.reddit.com/r/IAmA/comments/x5zrn/we_quit_our_jobs_to_pursue_a_dream_of_sta
rting_a/ (emphasis added). 

53 NRS 462.105.  
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the daily fantasy sports at issue involve consideration to play and a prize, the sole issue is 
whether a particular simulated game is determined predominantly by skill or by chance.54 

As a preliminary matter, there may not need to be a determination of skill. As skill is 
generally understood when analyzing a lottery, the skill at issue is the skill of the individuals 
determining the actual outcome of the event. With daily fantasy sports, although the owners 
select a lineup for their simulated team, the owners have no ability to control how many points 
their simulated teams receive from an actual player’s performance. The actual players in the 
actual games control their own performance. As a result, after an owner places a bet and sets a 
final lineup, the owner simply waits to see what happens based upon the performance of the 
actual players involved. Given that the owners’ skills do not determine the outcome of the 
simulated games, there may be no skill involved as that term is traditionally understood in the 
context of lotteries. If that is the case, then daily fantasy sports constitute lotteries and are 
prohibited in Nevada.  

If a court rejects that interpretation and decides to analyze the skill of the owners in 
picking their lineups, then an analysis of whether a particular simulated game is determined 
predominantly by skill or chance is required. There are some daily fantasy sports in which the 
element of chance clearly predominates. These include simulated games in which the owners 
are assigned a random slate of players for their virtual teams. As there is no skill involved in 
these games, they would be considered unlawful lotteries. By contrast, the vast majority of daily 
fantasy sports require some level of skill on the part of the owners. Because the level of skill 
involved is a question of fact, each individual simulated game must be examined by a finder of 
fact, who will determine this issue on a case-by-case basis.  

CONCLUSION  

Upon extensive review of pay-to-play daily fantasy sports, we conclude that they 
constitute sports pools under NRS 463.0193 and gambling games under NRS 463.0152. Daily 
fantasy sports may also constitute illegal lotteries under NRS 462.105(1) depending on the legal 
question of whose skill is being assessed and the factual question of whether skill or chance is 
dominant. If the skill being assessed is that of the actual players rather than that of the fantasy 
sports team owners, then daily fantasy sports constitute illegal lotteries. If the skill being assessed 
is that of the owners, then there is a factual question as to whether the skill in selecting lineups 
predominates over chance.  

Throughout the foregoing analysis, the holdings and dicta of the Gibson and GNLV cases 
are distinguished from the facts, law, and context of the current matter. It is particularly 
noteworthy that both of these gaming cases were decided before the definition of ‘‘wager’’ was 
codified in NRS 463.01962. Gibson, in particular, was decided in 1961, at the most nascent 
stage of the Nevada Gaming Control Act and before the passage of the statutes at issue. As a 
result, the Gibson court had to rely upon traditional common law principles of gambling rather 
than our current statutory and regulatory framework. Consequently, the Gibson decision must be 
considered not against the backdrop of 2015, but within the historical milieu of 1961.  

In summary, pay-to-play daily fantasy sports constitute sports pools and gambling games 
under Nevada law. They may also constitute lotteries, depending on the test applied by the 

                                                 
54 Gibson, 77 Nev. at 30, 359 P.2d at 87.  
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Nevada Supreme Court. As a result, daily fantasy sports cannot be offered in Nevada without 
licensure. 
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940 C.M.R. 34.00: Daily Fantasy Sports Contest Operators in Massachusetts 
 
34.01:  Purpose 
34.02:  Scope 
34.03:  Definitions 
34.04:  Gameplay by Minors; Restrictions on Games Based on Student Sporting Events 
34.05:  Protection of Consumer Funds on Deposit and Compliance with Data Security 
Requirements 
34.06:  Limitation to One Account Per DFS Player 
34.07:  Truthful Advertising; Limitation on Advertising Content 
34.08:   Restrictions on Advertising to Minors or at Schools or School Sporting Events 
34.09:   Promotional Offers 
34.10:   Protections for Problem Gamers 
34.11:   Prohibition on Extensions of Credit 
34.12:   Fairness of DFS Contests 
34.13    Tax Laws and Disclosures 
34.14:   Data Retention 
34.15:   Investigating and Resolving Complaints by DFS Consumers; Self-Reporting of 
Violations 
34.16: Severability 
 
 
34.01 Purpose 
 
940 CMR 34.00 is designed to protect Massachusetts consumers who play Daily Fantasy Sports 
contests for prizes from unfair and deceptive acts and practices that may arise in the gaming 
process.  The regulation is also intended to protect the families of persons who play Daily 
Fantasy Sports to the extent that they may be affected by unfair and deceptive practices that lead 
to unaffordable losses. 
 
 
34.02 Scope 
 
940 CMR 34.00 defines unfair or deceptive acts or practices that violate G.L. c. 93A, § 2(a), but 
is not intended to define all Daily Fantasy Sports activities that violate the statute.  Daily Fantasy 
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Sports acts or practices not specifically proscribed in this regulation are not to be treated, by 
implication, as permitted under G.L. c. 93A or other applicable law.  Nor shall this regulation be 
interpreted to limit claims available under G.L. c. 93A and other law prior to the effective date of 
this regulation. 
 
940 CMR 34.00 applies to acts or practices of Daily Fantasy Sports Operators doing business in 
Massachusetts. 
 
Nothing in this regulation may be interpreted as authorizing a wager, bet, or gambling activity 
that is prohibited by law.  
 
 
34.03 Definitions 
 
Daily Fantasy Sports or “DFS”:  Any contest in which the offer or award of a Prize is 
connected to the statistical performance or finishing position of one or more individual 
participants in an underlying amateur or professional competition, but does not include offering 
or awarding a Prize to the winner of or participants in the underlying competition itself.  
 
Daily Fantasy Sports Operator or “DFSO”:  Any Enterprise that engages in the business of 
offering, by means of the Internet or smart phone application (or via other similar electronic or 
digital media or communication technologies), multiple Daily Fantasy Sports contests to persons 
who include residents of Massachusetts.  For the purpose of this regulation, Daily Fantasy Sports 
Operators includes any Enterprise that offers more than 10 DFS contests by means of the Internet 
or smart phone application each month.  However, an Enterprise is not a Daily Fantasy Sports 
Operator if it offers only DFS contests that meet one of the following criteria: 
 

1. No Prize is awarded;  
 

2. No entry fee is collected;   
 

3. The Enterprise offering the contest receives no compensation in connection with the 
contest regardless of the outcome of the contest; 

 
4. The Prize or Prizes offered are of no greater value than the lowest individual entry fee 

charged to a single participant for entering the contest; or 
 

5. The contest encompasses an entire season of the activity in which the underlying 
competition is being conducted, consists of at least 200 underlying competitions, and the 
Prize or Prizes awarded are determined by agreement of the participants in order to 
distribute the participants’ contributions to a fund established to award a Prize or Prizes 
for the contest. 

 
DFS Consumer:  Any individual or corporate resident of the Commonwealth of Massachusetts 
with an account to enter contests on a DFS Contest Platform. 
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DFS Contest Platform:  Any website, smart phone application or other portal providing access 
to a DFS contest. 
 
Enterprise:  Any business organization including, without limitation, its subsidiaries and parent 
entities, its owners, officers, partners and employees as individuals, as well as other related 
entities that share common ownership, control or management. 
 
Prize:  Anything of value, including money, contest credits, merchandise, or admission to 
another contest.  
 
Minors:  Persons under the age of 21. 
 
Script:  A list of commands that a DFS-related computer program can execute that are created 
by DFS players (or by third parties for the use of DFS players) to automate processes on a DFS 
Contest Platform.   
 
Beginner:  Any DFS player who has entered fewer than 51 contests offered by a single DFSO.   
 
Highly-experienced Player:  Any DFS player who has 1) entered more than 1,000 contests 
offered by a single DFSO; or 2) entered more than 250 contests offered by a single DFSO and 
has prevailed in more than 65% of the total number of such contests; or 3) has won more than 
three DFS contest Prizes valued at $1,000 or more.  Once a DFS player is classified as a Highly-
experienced Player, a player will remain classified as such. 
 
Prominently Publish:  Material will be considered prominently published within the meaning of 
this regulation if it is placed, directly or via link, on a dashboard or similar visualization tool that 
is properly labeled and clearly accessible from the home page of each of a DFSO’s Contest 
Platforms. 
 
DFSO Contractor:  Any person or corporate entity who works pursuant to an independent 
contract with a DFSO and who has access to non-public portions of the DFSO’s office, the 
DFSO’s computer network, or to DFSO proprietary information that may affect gameplay. 
 
AGO:  The Commonwealth of Massachusetts Office of the Attorney General. 
 

 
34.04 Gameplay by Minors; Restriction on Games Based on Student Sporting Events 
 

(1) No Gameplay by Minors:  No DFSO will allow a Minor to participate in any contest, 
whether or not a Prize is offered in that contest. 
 

(2) Refunds of Deposits by Minors:  A DFSO will promptly refund any deposit received on a 
Minor’s account, whether or not the Minor has engaged in or attempted to engage in 
gameplay, provided, however, that any refund may be offset by Prizes already awarded. 
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(3) No DFS Games Based on Student Sporting Events:  DFSOs shall not offer DFS contests 
that include college, high school or student sporting events. 
 

(4) Parental Controls:  DFSOs will Prominently Publish and facilitate parental control 
procedures to allow parents or guardians to exclude minors from access to any DFS 
Contest Platform.  

 
 
34.05 Protection of Consumer Funds on Deposit and Compliance With Data Security 
Requirements 
 

(1) Data Security:  DFSOs will comply with all applicable state and federal requirements for 
data security. 

 
(2) Protections for DFS Accounts:  Funds in DFS Consumer accounts will be held in trust by 

the DFSO for the DFS Consumer that establishes the account.  DFSOs will implement 
and Prominently Publish procedures that: 
 

a. prevent unauthorized withdrawals from DFS Consumer accounts by DFSOs or 
others;  
 

b. prevent commingling of funds in a DFS Consumer account with other funds 
including, without limitation, funds of the DFSO; and  

 
c. establish procedures for responding to and reporting on complaints by DFS 

Consumers that their accounts have been misallocated, compromised or otherwise 
mishandled. 

 
(3) Procedures for Closing Accounts at the Request of a Customer:  DFSOs will implement 

and Prominently Publish procedures that allow any DFS Consumer to permanently close 
an account at any time and for any reason.  The procedures will allow for cancellation by 
any means including, without limitation, by a DFS Consumer on any DFS Platform used 
by that DFS Consumer to make deposits into a DFS account.   
 

(4) Prompt Refunds on Closed Accounts:  When a DFS Consumer account is closed, the 
DFSO will refund all funds in the account no later than the close of business on the next 
full business day.   
 

(5) Payment of Prizes on Closed Accounts:  If a Prize is awarded to a DFS Consumer with a 
closed account, that Prize, to the extent it consists of funds, will be distributed by the 
DFSO within five business days.   
 

(6) Account Closures Due to Inactivity; Unclaimed Funds in DFS Consumer Accounts:  
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a. A DFSO will close any DFS Consumer account that is inactive for two years and 
notify the account holder that the account has been closed by email and by mail to 
the account holder’s last known address. 
 

b. When a DFS Consumer account is closed due to inactivity, the DFSO will refund 
all funds in the DFS Consumer account within thirty days.  

 
c. In the event that funds in a closed DFS Consumer account cannot be refunded and 

remain unclaimed, the DFSO will provide annual notice of the existence of funds 
to the DFS Consumer no less often then semi-annually for three years.  Such 
notice will be provided by email and by mail to the account holder’s last known 
address and will provide a process for claiming the funds. 

 
d. In the event that funds in a closed DFS Consumer Account cannot be refunded 

and remain unclaimed by the DFS Consumer after three years, such funds will be 
paid by the DFSO to the Commonwealth of Massachusetts Unclaimed Property 
Fund in the Office of the State Treasurer unless the DFS Consumer has 
established a last-known address in another state. 

 
(7) Publication of Terms, Conditions and Rules:  A DFSO will Prominently Publish all 

contractual terms and conditions and rules of general applicability that affect a DFS 
Consumer’s Account.  Presentation of such terms, conditions and rules at the time of on-
boarding a new DFS Consumer will not suffice.  
 

 
34.06 Limitation to One Account Per DFS Player 
 

(1) One Account Per Player:  DFSOs will not allow a DFS player to establish more than one 
username or more than one account. 

 
(2) Identification of Players by DFSOs:  DFSOs will take commercially and technologically 

reasonable measures to verify DFS players’ true identities and addresses to the greatest 
extent possible and will use such information, at a minimum, to enforce subsection 
34.06(1).  

 
(3) No Proxy Servers:  DFSOs will not allow any DFS player to use a proxy server to enter 

any DFS Contest Platform. 
 

(4) Termination of Players that Establish More than One Account:  DFSOs will implement 
procedures designed to terminate all accounts of any DFS player that establishes or seeks 
to establish more than one username or more than one account, whether directly or by use 
of another person as proxy.   

 
(5) Simultaneous Log-ins: DFSOs will not allow simultaneous log-ins on a single account. 
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34.07 Truthful Advertising; Limitations on Advertising Content 
 

(1) Compliance with Existing Advertising Regulations:  DFSOs will comply with the 
following regulations promulgated by the Attorney General to the extent they concern 
advertising and apply to the DFS business model: 940 CMR §§ 3.00 (General) and 6.00 
(Retail Advertising). 

 
(2) No Depiction of Minors:  DFSO advertisements will not depict Minors, students or 

school or college settings. 
 
(3) No Endorsement by Minors, College Athletes, Colleges, or College Athletic 

Associations:  DFSO advertisements will not state or imply endorsement by Minors, 
collegiate athletes, colleges or college athletic associations. 

 
(4) Advertisements to Include Information to Assist Problem Gamers:  DFSO advertisements 

in published media (e.g., print, television, Internet and smartphone applications) will 
include information concerning assistance available to problem gamblers or will direct 
consumers to a reputable source for such information.  

 
(5) Limitation on Representations About Winnings:  Any representation concerning 

winnings shall be accurate, not misleading, and capable of substantiation at the time the 
representation is made.  DFSO advertisements may make no representations about 
average winnings that do not equally prominently represent the average net winnings of 
all players.  

 
 
34.08 Restrictions on Advertising to Minors or at Schools or School Sporting Events  
 

(1) No Advertisements Targeted to Minors:  DFSOs will not advertise in publications or 
other media that are aimed exclusively or primarily at Minors.  

 
(2) No Promotional Activities at Schools or Colleges:  DFSOs will not advertise or run 

promotional activities at schools or on college campuses. 
 
(3) No Advertising at Amateur or Student Sporting Venues:  DFSOs will not advertise or run 

promotional activities at amateur, school or college sporting events unless such sporting 
event is conducted in a venue that is not primarily used for amateur, school or college 
events.   
 

(4) Limitations on Advertising at Amateur or Student Sporting Events Held in Other Venues: 
At an amateur, school or college sporting event conducted in a venue that is not primarily 
used for such events, DFSOs will neither conduct promotional activities nor run 
electronic advertisements by means, for example, of the game scoreboard or advertising 
tickers.  Nor will it place an advertisement in any format other than those that are 
typically present at that venue for all events.  
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34.09 Promotional Offers 
 

(1) Compliance with Existing Law On Promotional Offers:  A DFSO’s promotional offers 
will comply with 940 CMR § 3.13(3) and § 6.08 with the exception of 6.08(3)(b)-(c), 
(5)(b)-(c) & (6). 
 

(2) Predisclosure of Terms of Promotional Offers:  DFSOs will fully and accurately disclose 
the terms of all promotional offers at the time such offers are advertised and provide full 
disclosures of limitations on the offer before the DFS Consumer provides anything of 
value in exchange for the offer.  If a promotional offer cannot be fully and accurately 
disclosed within the constraints of a particular advertising medium (e.g., on a billboard), 
the promotional offer may not be advertised in that medium. 
 

(3) Limitation of Delay of Implementation of Promotional Offers Available to New 
Customers:  No promotional offer available to new DFS Consumers may contain terms 
that delay its full implementation by the DFSO for a period of longer than 90 days, 
regardless of the amount of gameplay in that period by the DFS Consumer. 

 
 
34.10 Protections for Problem Gamers 
 

(1) Self-Exclusion:  DFSOs will honor requests from DFS Consumers to self-exclude from 
all contests on any DFS Contest Platform or to set self-imposed deposit limits or to set 
self-imposed loss limits.  DFSOs will implement and Prominently Publish procedures for 
DFS Consumers do so.  Such procedures must include, at a minimum, opportunities to 
self-exclude or to set deposit limits on any DFS Platform used by that DFS Consumer to 
make deposits into a DFS account.   
 

(2) Self-Limitation:  DFSOs will provide options to DFS Consumers that allow them to limit 
the number of contests they enter per week, and/or that they only be allowed to play in 
contests with contest fees below a limit that they establish.  DFSOs will implement and 
Prominently Publish procedures for DFS Consumers to do so.  Such procedures must 
include, at a minimum, opportunities to set contest limits on any DFS Platform used by 
that DFS Consumer to make deposits into a DFS account.   
 

(3) Restriction On Direct Marketing to Excluded DFS Consumers:  DFSOs will not market a 
contest to DFS Consumers by phone, email or in any form of individually targeted 
advertisement or marketing material if the player is self-excluded or otherwise barred 
from playing in that contest.  
 

(4) Publication of Sources of Assistance to Problem Gamers:  DFSOs will Prominently 
Publish a description of opportunities for problem gamers to receive assistance or which 
direct DFS Consumers to a reputable source, accessible in Massachusetts, for such 
information.   
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(5) Requests for Exclusion Made by Third Parties:  DFSOs will develop and Prominently 
Publish procedures for honoring requests of third parties to exclude DFS Consumers (or 
to set deposit or loss limits).   

 
a. These procedures will include provisions for honoring requests to exclude DFS 

Consumers for whom the requestor can provide documentary evidence of sole or 
joint financial responsibility for the source of any funds deposited with a DFSO 
for gameplay, including  

 
i. proof that the requestor is jointly obligated on the credit or debit card 

associated with the DFS Consumer’s account; 
 

ii. proof of legal dependency of the DFS Consumer on the requestor under 
state or federal law; and  

 
iii. other situations in which the requestor may be legally obligated for the 

debts of the person for whom exclusion is requested.   
 

b. The procedures established under this subsection will also provide for exclusion 
in situations in which the requestor can establish the existence of a court order 
requiring the DFS Consumer to pay unmet child support obligations. 

 
(6) Limitations on Consumer Deposits:  DFS Consumer deposits will be limited to no more 

than $1,000 in any calendar month; provided however that a DFSO may establish and 
Prominently Publish procedures for temporarily or permanently increasing a DFS 
Consumer’s deposit limit, at the request of the DFS Consumer, above $1,000 per calendar 
month. 
 

a. If established by a DFSO, such procedures will include evaluation of information, 
including income or asset information, sufficient to establish that the DFS 
Consumer can afford losses that might result from gameplay at the deposit limit 
level requested.  
 

b. When a temporary or permanent deposit level limit increase is approved, the 
DFSO’s procedures will provide for annual evaluation of a player’s financial 
ability to afford losses.   

 
 
34.11 Prohibition on Extensions of Credit 
 

DFSOs shall not issue credit to DFS Consumers. 
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34.12 Fairness of DFS Contests  
 

(1) No Game Play by Employees and Others Affiliated with a DFSO:  No DFSO employee, 
DFSO principal, DFSO officer, DFSO director, or DFSO Contractor may play on any 
DFS Contest Platform of any DFSO.  Nor may such person play through another person 
as a proxy.  However, such individuals may play in a private contest on a DFS Contest 
Platform in which the individual’s relevant affiliation with a DFSO is fully disclosed to 
each player.  DFSOs will make these restrictions known to all affected individuals and 
corporate entities. 
 

(2) No Disclosure of Proprietary Information:  No DFSO employee, DFSO principal, DFSO 
officer, DFSO director, or DFSO Contractor may disclose proprietary or non-public 
information that may affect DFS gameplay to any person permitted to engage in DFS 
gameplay.  DFSOs will make these restrictions known to all affected individuals and 
corporate entities. 
 

(3) No Gameplay by Athletes and Others Connected with DFS Contest Outcomes:  No 
DFSO will allow a professional or amateur athlete whose individual statistics or 
performance may be used to determine any part of the outcome of any DFS contest, or a 
sports agent, team employee, referee or a league official associated with any competition 
which is the subject of DFS contests, to enter DFS contests in the sport in which they 
participate.  Nor may such athlete, sports agent, team official, team representative, referee 
or league official play through another person as a proxy.   
 

a. DFSOs will make commercially reasonable efforts to obtain lists of such persons 
for the purpose of implementing this provision.  
 

b. DFSOs, upon learning of a violation of this rule, will bar the individual 
committing the violation from playing in any DFS contest by suspending such 
individual’s account and banning such individual from further play, will terminate 
any existing promotional agreements with such individual and will refuse to make 
any new promotional agreements that compensate such individual.  

 
c. DFSOs will make these restrictions known to all affected individuals and 

corporate entities. 
 

(4) Restriction on Sharing Non-Public Information that May Affect DFS Gameplay:  No 
DFSO will knowingly permit an athlete, sports agent, team employee, referee or league 
official to provide proprietary or non-public information to any DFS player, or to provide 
such information to a DFS player before such information is made public.  

 
a. DFSOs, upon learning of a violation of this rule, will bar the individual(s) 

committing the violation as well as the person(s) receiving such information from 
playing in any DFS contest by suspending the affected account(s) and banning 
such individual(s) from further play.  The DFSO will also terminate any existing 
individual promotional agreements with any athlete, sports agent, team employee, 
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referee or league official that violates this rule and will refuse to make any new 
individual promotional agreements that compensate such individual.  
 

b. DFSOs will make these restrictions known to all affected individuals and 
corporate entities. 

 
(5) Beginner Games:  All DFSOs will develop games that are limited to Beginners and will 

keep non-Beginner players from participating in those games either directly or through 
another person as a proxy.  A DFSO will suspend the account of any non-Beginner DFS 
player that attempts to enter a Beginner game directly or through another person as a 
proxy and will ban such individual from further play. 

 
(6) Games that Exclude Highly-Experienced Players:  All DFSOs will develop games in 

which Highly-experienced Players cannot participate either directly or through another 
person as a proxy.  A DFSO will suspend the account of any Highly-Experienced Player 
who attempts to enter a game that excludes Highly-Experienced Players directly or 
through another person as a proxy and will ban such individual from further play. 
 

(7) On-boarding Procedures for New Players:  On-boarding procedures for new players will 
explain opportunities to learn about contest play, to identify Highly-experienced Players, 
and will recommend beginner contests and low-cost private contests with friends for their 
value as a learning experience.  
 

(8) Prohibition of Scripts:  No Scripts will be allowed.  Existing scripts will be removed.  A 
DFSO will bar any individual or corporation found to be using an unauthorized Script 
from playing in any DFS contest by terminating such individual or corporate account and 
by banning that individual or corporation from DFS Contest Platforms. 
 

(9) Rules on When DFS Contests Lock:   
 

a. As of the time a DFS contest locks, no further entries or substitution of 
participants will be accepted in connection with that contest.  Nor will participants 
be allowed to make further alterations or substitutions in connection with their 
entry or entries. 

 
b. DFSOs will have Prominently Published rules that govern when each DFS contest 

will lock.  Each DFSO contest will also prominently disclose contest-specific 
information about the time that contest locks in connection with each contest 
offered.  

 
c. A DFSO will strictly enforce all disclosed lock times.   

 
(10) Identification of Highly Experienced Players:  DFSOs will identify Highly-      

experienced Players by a symbol attached to their username, or by other easily visible 
means, on all DFSO Contest Platforms. 
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(11) Restrictions on Number of Entries by Contest:   
 

a. DFSOs will not allow DFS players to submit more than one entry in any DFS 
contest involving 12 entries or less.  
 

b. DFSOs will not allow DFS players to submit more than two entries in any DFS 
contest involving 13-36 entries.  

 
c. DFSOs will not allow DFS players to submit more than three entries in any DFS 

contest involving 37-100 entries.   
 

d. DFSOs will not allow DFS players to submit more than 3% of all entries in any 
contest involving more than 100 entries.   

 
e. For all advertised DFS contests, the DFSO will prominently include information 

about the maximum number of entries that may be submitted for that contest.   
 
 
34.13 Tax Laws and Disclosures 
 

(1) Obligation to Comply with Applicable Tax Laws Including Disclosures:  DFSOs will 
comply with all applicable tax laws and regulations including, without limitation, laws 
and regulations applicable to tax withholding and laws and regulations applicable to 
providing information about winnings and withholdings to taxing authorities and to DFS 
Consumers. 
 

(2) Disclosure of Potential Tax Liabilities:  DFSOs will disclose potential tax liabilities to 
DFS Consumers in the on-boarding process and again at the time of award of any prize in 
excess of $600.  Such disclosures will include a warning that the obligation to pay 
applicable taxes on winnings is the responsibility of the DFS Consumer and that failure to 
pay applicable tax liabilities may result in civil penalties or criminal liability. 

 
 
34.14 Data Retention  
 

(1) Consumer Account Information:  DFSOs will retain information sufficient to trace the 
deposits into and out of a DFS Consumer’s account for at least ten years from the date of 
deposit or withdrawal.   

 
(2) Prize Information:  DFSOs will retain data about the winner(s) of each DFS contest and 

the amount of any Prizes awarded to the winner(s) for at least ten years from the date of 
the DFS contest.  

 
(3) Advertising:  DFSOs will retain copies of all advertisements for at least four years from 

the date of the last use of that advertisement and will retain records sufficient to identify 



DRAFT 940 CMR 34.00 
-12- 

 

where such advertisements were placed.  To the extent that an advertisement cannot be 
maintained in its original form (e.g., billboards), the advertising copy will be retained. 

 
 

34.15 Investigating and Resolving Complaints by DFS Consumers; Self-Reporting of 
Violations 
 

(1) Consumer Complaint Procedures:   
 

a. DFSOs will develop and Prominently Publish procedures by which a DFS 
Consumer may file a complaint, by internet chat, in writing or by other means, 
with the DFSO about any aspect of DFS operation.   
 

b. DFSOs will respond to such complaints in writing within seven days.  If the 
relief requested in the complaint will not be granted, the response to the 
complaint will state the reasons with specificity.  

 
c. If the response to a complaint is that more information is needed, the form and 

nature of the necessary information will be specifically stated.  When 
additional information is received, further response will be required within 
seven days.   

 
d. All complaints received by a DFSO from a DFS Consumer and the DFSO’s 

responses to complaints will be retained for at least four years and made 
available to the AGO within seven days of any request by the AGO.   

 
 
34.16 Severability 
 

If any provision of 940 CMR 34.00 or the application of such provision to any person, 
entity or circumstances is held to be invalid, the validity of the remainder of 940 CMR 
34.00 and the applicability of such provision to other persons, entities or circumstances 
shall not be affected.   
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Richard B. Specter, SBN 114090 
Diane L. Ellis, SBN 130628 
CORBETT, STEELMAN & SPECTER 
A Professional Law Corporation 
18200 Von Karman Avenue, Suite 900 
Irvine, California 92612-1023 
Telephone:  (949) 553-9266 
Facsimile:  (949) 553-8454 
rspecter@corbsteel.com

Attorneys for Plaintiffs 
LOS ANGELES TURF CLUB, INCORPORATED, 
LOS ANGELES TURF CLUB II, INC.,
PACIFIC RACING ASSOCIATION, PACIFIC RACING  
ASSOCIATION II, GULFSTREAM PARK RACING  
ASSOCIATION, INC., OREGON RACING, INC., 
MARYLAND JOCKEY CLUB OF BALTIMORE CITY, INC., 
and LAUREL RACING ASSOCIATION, INC. 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES TURF CLUB,
INCORPORATED, a California 
Corporation, LOS ANGELES TURF 
CLUB II, INC., a California Corporation, 
PACIFIC RACING ASSOCIATION, a 
California Corporation, PACIFIC 
RACING ASSOCIATION II, a California 
Corporation, GULFSTREAM PARK 
RACING ASSOCIATION, INC., a 
Florida Corporation, OREGON RACING, 
INC., a Delaware Corporation, 
MARYLAND JOCKEY CLUB OF 
BALTIMORE CITY, INC., a Maryland
Corporation, and LAUREL RACING 
ASSOCIATION, INC., a Maryland 
Corporation, 

Plaintiffs,

vs.

HORSE RACING LABS, LLC, a 
Delaware Limited Liability Company, 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 2:15-cv-9332

COMPLAINT FOR

1. Violation of the Interstate 
Horseracing Act;
2. Violation of the Racketeering 
Influence and Corruption Act;
3. Violation of California Business & 
Professions Code Sections 17200, et 
seq.; and
4. Intentional Interference With 
Prospective Economic Advantage

DEMAND FOR JURY TRIAL
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(also known as IMMERSE, LLC), doing 
business as DERBYWARS, and DOES 1 
through 10, inclusive,

Defendants.

)
)
)
)
)
)
)
)

 Plaintiffs Los Angeles Turf Club, Incorporated, Los Angeles Turf Club II, Inc.,

Pacific Racing Association, Pacific Racing Association II, Gulfstream Park Racing 

Association, Inc., Oregon Racing, Inc., Maryland Jockey Club Of Baltimore City, Inc., 

and Laurel Racing Association, Inc., (collectively, “PLAINTIFFS”), allege as follows: 

JURISDICTION AND VENUE

1. Jurisdiction of this Court over the subject matter of this action is

predicated on 28 U.S.C. § 1331, because the claims herein arise under federal law,

including the Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §1965, 

and the Interstate Horseracing Act, 15 U.S.C. § 3007, and the Court’s supplemental 

jurisdiction, 28 U.S.C. § 1367. 

2. Venue is proper in this Central District because a substantial part of the 

events or omissions giving rise to the claims alleged in this Complaint occurred in this 

District.   

THE PARTIES

3. Plaintiff Los Angeles Turf Club, Incorporated (“LATC”) is, and at all 

times mentioned herein was, a corporation, organized and existing under the laws of 

the State of California, and maintaining its principal place of business in Los Angeles 

County, California. LATC operates a horse racing meet at Santa Anita Park race track 

in said county.

4. Plaintiff Los Angeles Turf Club II, Inc. (“LATC II”) is, and at all times 

mentioned herein was, a California corporation, organized and existing under the laws 

of the State of California, and maintaining its principal place of business in Los 
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Angeles County, California.  LATC II also operates a horse racing meet at the Santa 

Anita Park race track in said county.

5. Plaintiff Pacific Racing Association (“PRA”) is, and at all times herein 

mentioned was, a California corporation, with its principal place of business in 

Alameda County, California. PRA operates a horse racing meet at the Golden Gate 

Fields race track in said county. 

6. Plaintiff Pacific Racing Association II (“PRA”) is, and at all times herein 

mentioned was, a California corporation, with its principal place of business in 

Alameda County, California. PRA operates a horse racing meet at the Golden Gate 

Fields race track in said county. 

7. Plaintiff Gulfstream Park Racing Association, Inc. (“GPRA”) is, and at 

all times herein mentioned was, a Florida corporation, with its principal place of 

business in Broward County, Florida.  GPRA  operates a horse racing meet at the 

Gulfstream Park race track in said county, and also operates a horse racing meet at 

Calder Race Course in that same county for a portion of each year, under the name 

“Gulfstream Park West.”

8. Plaintiff Oregon Racing, Inc. (“ORI”) is, and at all times herein 

mentioned was, a Delaware corporation, with its principal place of business in 

Multnomah County, Oregon.  ORI operates a horse racing meet at the Portland 

Meadows race track in said county. 

9. Plaintiff Maryland Jockey Club of Baltimore City, Inc. (“MJC”) is, and at 

all times herein mentioned was, a Maryland corporation with its principal place of 

business in Baltimore County, Maryland.  MJC operates a horse racing meet at the 

Pimlico Race Course in said county. 

10. Plaintiff Laurel Racing Association, Inc. (“LRA”) is, and at all times 

herein mentioned was, a Maryland corporation with its principal place of business in 

Prince George’s County, Maryland.  LRA operates a horse racing meet at the Laurel 

Park race track in said county. 
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11. Defendant Horse Racing Labs, LLC, (also known as Immerse, LLC),

doing business as DerbyWars, is, and at all times mentioned herein was, a Delaware 

limited liability company with its principal place of business in Louisville, Kentucky.  

Said Defendant is operated by five or more persons, and has been or remains in 

substantially continuous operation for a period in excess of thirty days, and has had 

gross revenue of $2,000 in any single day. 

12. PLAINTIFFS do not presently know the true names and capacities of the 

Defendants sued herein as Does 1 – 10, inclusive.  PLAINTIFFS will seek leave of 

court to amend this Complaint to allege said Defendants’ true names and capacities as 

soon as PLAINTIFFS ascertain them.   Defendant Horse Racing Labs, LLC, (also 

known as Immerse, LLC), doing business as DerbyWars, and Does 1 – 10, are 

collectively referred to herein as “DerbyWars.”

FACTS COMMON TO ALL CLAIMS FOR RELIEF

REGULATION OF HORSE RACING 

13. Horse racing is a heavily regulated industry in the United States, on both 

the federal and state level. 

14. The Federal Wire Act, 18 U.S.C. § 1084, prohibits the transmission of 

wagering information across state lines:

“Whoever being engaged in the business of betting or wagering knowingly uses 

a wire communication facility for the transmission in interstate or foreign 

commerce of bets or wagers or information assisting in the placing of bets or 

wagers on any sporting event or contest, or for the transmission of a wire 

communication which entitles the recipient to receive money or credit as a result 

of bets or wagers, or for information assisting in the placing of bets or wagers, 

shall be fined under this title or imprisoned not more than two years, or both.”

15. The Interstate Horseracing Act of 1978 (15 U.S.C. § 3001 et seq.) (the 

“IHA”), creates an exception to the prohibition of the Wire Act for wagering on horse 
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racing, but limits that exception to wagering that is in strict compliance with the IHA: 

“No person may accept an interstate off-track wager except as provided in this 

Act.”  15 U.S.C. § 3003. 

16. The IHA defines an “interstate off-track wager” as:

“a legal wager placed or accepted in one State with respect to the outcome of a 

horserace taking place in another State and includes pari-mutuel wagers, where 

lawful in each State involved, placed or transmitted by an individual in one 

State via telephone or other electronic media and accepted by an off-track 

betting system in the same or another State, as well as the combination of any 

pari-mutuel wagering pools;” 15 U.S.C. § 3002(3).

17. In order to accept an interstate off-track wager on horse racing, Section 

3004 of the IHA requires the consent of: 1) the host racing association (and its 

respective horsemen’s group), 2) the host racing commission, and 3) the off-track 

racing commission. 15 U.S.C. § 3004. 

18. Parimutuel wagering on horse racing was legalized in California in 1933, 

and has been specifically exempted from California Penal Code § 337a, which 

criminalizes bookmaking.  As set forth in California Business & Professions Code §

19411: "’Parimutuel wagering’ is a form of wagering in which bettors either purchase 

tickets of various denominations, or issue wagering instructions leading to the 

placement of wagers, on the outcome of one or more horse races. The association 

distributes the total wagers comprising each pool, less the amounts retained for 

purposes specified in this chapter, to winning bettors based on the official race 

results.”

19. California Business & Professions Code § 19590 provides that, 

“Parimutuel wagering shall be conducted only by a person or persons licensed under 
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this chapter to conduct a horse racing meeting or authorized by the board to conduct 

advance deposit wagering.”

20. California Business & Professions Code § 19595 provides that: “[a]ny 

form of wagering or betting on the result of a horse race other than that permitted by 

this chapter is illegal.” Thus, under California law, only licensed racing associations 

and licensed advance deposit wagering companies are authorized to accept wagers 

from the State of California on horse racing.

21. The States of Florida, Maryland and Oregon all similarly restrict

wagering on horse racing to licensed entities.  See Fla. Stat. Chapter 550 Pari-Mutuel 

Wagering; Md. BUSINESS REGULATION Code Ann. § 11-801, 804; and ORS §

462.140.

22. DerbyWars does not hold, nor has it ever held, a license to conduct 

wagering on horse racing in California, Florida, Maryland, or Oregon.

PLAINTIFF RACING ASSOCIATIONS 

23. Plaintiff racing associations operate horse racing meets in California, 

Oregon, Florida and Maryland, at various times of year.   

24. All wagering by PLAINTIFFS and by wagering entities that have a 

contractual or statutory relationship with PLAINTIFFS on the horse races run at 

PLAINTIFFS’ tracks is conducted in compliance with all applicable laws, including 

the receipt of consents under the IHA when required. When consents are granted 

under the IHA to other entities to accept wagers on horse races at PLAINTIFFS’ 

tracks, PLAINTIFFS and their horsemen condition such consents upon the receipt of 

compensation from those entities.
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25. The compensation paid to PLAINTIFFS and their horsemen by other 

entities is typically a “host fee”, which is a percentage of the “handle” or amount of 

wagers placed on a race or races.   

26. When unauthorized, i.e. illegal, betting on horse races occurs, the racing 

association where the race was run is deprived of the host fees it otherwise would 

receive.

“FANTASY” SPORTS BETTING AND THE UIGEA 

27.  Fantasy sports have been popular for some time, particularly fantasy 

football.  Generally, in fantasy football, a player “drafts” football players from

different teams throughout the National Football League, and competes against other 

players and their “teams.” Each week, a player accumulates points based upon the 

output of the players in the starting line-up that he has selected for the week.  The 

contest can be conducted on a daily basis, or can continue over the course of the NFL 

season.   

28. In 2006, Congress enacted the Unlawful Internet Gambling Enforcement 

Act of 2006 (the “UIGEA”) to restrict internet gambling. By its language, the UIGEA 

made only two changes in the law of internet gambling:  (1) it created a new federal 

crime of receiving money by an operator of an illegal gambling website; and (2) it

ordered federal regulators to enact regulations to identify and block money transfers 

by bettors in the United States to those outlaw gambling sites. 31 U.S.C. §5361.   

29. While the UIGEA does not prohibit fantasy sports betting, it also does not 

legalize it, if it is otherwise illegal under another anti-gambling law.  By its express 

language, the UIGEA was not intended to change any other anti-gambling law: 

“(b) Rule of construction. No provision of this subchapter shall be 

construed as altering, limiting, or extending any Federal or State law or 

Tribal-State compact prohibiting, permitting, or regulating gambling 

within the United States.”  31 U.S.C. § 5361(b).
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30. The “carve-out” for fantasy sports betting is found in Section 5362 (ix),  

of the UIGEA, wherein excluded from the definition of  “Bet” or “Wager” is 

participation in a fantasy game or contest, so long as the player’s “team” is not based 

on an actual team, and (1) the prizes and awards are known in advance and the value is 

not based on the number of participants or the amount of the fees; (2) winning 

outcomes reflect the skill of the participants and are determined by statistical results of 

the performance of individuals in multiple games; and (3) the winning outcome is not 

based on the “score, point-spread, or any performance or performances of any 

single real-world team or any combination of such teams, or solely on any single 

performance of an individual athlete in any single real-world sporting or other 

event.” (Emphasis added).  Thus, it does not permit a wager on the outcome of a 

sporting event, or a combination of outcomes of multiple sporting events, such as a  

“parlay” bet.

31. Section 5362 (D) of the UIGEA also specifically addresses horse racing, 

and expressly states that it is not the intent of the UIGEA to legalize betting on horse 

racing that would otherwise be illegal under the IHA.  The plain language also 

preserves any state prohibition against gambling on horse races that existed at the time 

of the UIGEA’s enactment (31 U.S.C. § 5362 (D)).

DERBYWARS 

32. DerbyWars is an internet website for fantasy sports betting on horse 

races, including races run at race meets operated by PLAINTIFFS. DerbyWars has 

been in business since 2011, and offers online wagering opportunities throughout the 

United States, including on races run at race meets operated by PLAINTIFFS.

According to DerbyWars: 

“DerbyWars is a skill based fantasy league competition based on professional 

horse racing, where winners are awarded based on their abilities to skillfully 

pick horses and compete against other players over a series of races. 
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In each contest, you pick horses which serve as fantasy bets and you 

move up and down a leaderboard depending on how skillfully you pick 

those races. It also takes skill to understand the dynamics of the contest 

and the leaderboard. We currently offer contests several days each week 

and players can win real money.”1

“Each contest (collectively the “Contests”) is a skill-based competition in which 

players (“Players”) can demonstrate their knowledge of pari-mutuel horse racing 

information and rules in several Contest formats. Prizes will be awarded to 

Players who are most successful in selecting winning horses in actual horse 

races at actual licensed tracks, under the Tournament Structures described 

more fully below. Players will choose to participate in one or more Contests 

from a menu of Contests available. Each Contest will have a fixed entry fee, a 

fixed prize pool and a maximum number of entries. Some contests may also 

have a minimum of number of entries which will be published in advance on the 

Website.”2 (Emphasis added). 

33. The format used by DerbyWars is simple:  players select a horse to win in

each race of the tournament, and each winning selection adds to their point total.  

Players can go head-to-head, or play against larger numbers of bettors.  At the end of 

the tournament, the player with the most points wins a cash prize.  DerbyWars keeps a 

percentage of the tournament “pool” for itself, and none of the money goes to the race 

meets where the races used in the contest were run.   

                                           

1 http://blog.derbywars.com/about-us/ 
2 http://blog.derbywars.com/official-rules-1/
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34. This is indisputably a form of wagering on the results of horse races, 

which is not in compliance with federal or state laws because the consents required 

under the IHA have not been given and DerbyWars does not hold a license permitting 

it to accept wagers from California, Florida, Maryland, or Oregon.

35. It also does not come within the fantasy sport carve out set forth in the 

UIGEA, because the winning contestant is determined by being the player who is 

“most successful in selecting winning horses in actual horse races at actual licensed 

tracks” which takes the player out of the fantasy sports carve out found in the UIGEA 

which does not apply if  the  winning outcome is based on “any performance or 

performances of any single real-world team or any combination of such teams, or  

solely on any single performance of an individual athlete in any single real-world 

sporting or other event.”  

36. The only reasonable interpretation of the term “team” as used in the 

UIGEA as applied to horseracing is that a “team” is defined as a horse or a horse and 

its jockey.  Thus, DerbyWars’ handicapping tournaments (which are essentially 

parlays) fall outside of the exceptions set forth in Section 5362 (ix), in that the winning 

outcome is based on the performances of a combination of teams (horses).  In the same 

manner that the fantasy carve-out does not include selecting six winning teams from 

six football games, it cannot include selecting six winning horses from six races. 

37. As currently conducted, DerbyWars is in violation of the IHA, California 

Business & Professions Code § 19595, and the Illegal Gambling Business Act of 1970,

18 U.S.C. § 1955 which criminalizes an “illegal gambling business,” which is a 

gambling business in violation of State law.   

FIRST CLAIM FOR RELIEF – AGAINST ALL DEFENDANTS

(Violation of the Interstate Horse Racing Act, 15 U.S.C. §3001, et seq.) 

38. PLAINTIFFS incorporate paragraphs 1 – 37 above, as if set forth in full 

herein.   

39. The IHA permits only interstate wagering on horse racing that has 
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received the authorizations required under the IHA.  Section 3003 of the IHA provides 

that:  “No person may accept an interstate off-track wager except as provided in this 

Act.”  

40. Section 3004 of the IHA requires interstate wagering to receive 

authorization from: 1) the host racing association (and its respective horsemen’s 

group), 2) the host racing commission, and 3) the off-track racing commission. 15 

U.S.C. § 3004. 

41. The states of California, Florida, Maryland and Oregon allow only 

wagering on horse racing by licensed entities.

42. DerbyWars accepts interstate off-track wagers that do not comply with

the IHA or applicable state law on race meets at the horse tracks operated by 

PLAINTIFFS in California, Florida, Maryland and Oregon.   

43. PLAINTIFFS do not receive any compensation from the amounts bet at 

DerbyWars, even though the bettors are wagering on the races run at PLAINTIFFS’ 

race meets.  Therefore, the actions and omissions of DerbyWars have (and continue to) 

directly cause damages to PLAINTIFFS by depriving them of the compensation to 

which they are entitled under state and Federal law.   

44. 15 U.S.C. §3005 sets forth the damages recoverable by PLAINTIFFS for 

these violations of the IHA by DerbyWars.  Section 3005 provides that: 

“Any person accepting any interstate off-track wager in violation of this 

Act shall be civilly liable for damages to the host State, the host racing 

association and the horsemen's group. Damages for each violation shall 

be based on the total of off-track wagers as follows:

. . . .

(2) If such interstate off-track wager was of a type not accepted at the 

host racing association, the amount of damages shall be determined at the 

rate of takeout prevailing at the off-track betting system for that type of 

wager and shall be distributed according to the same formulas as in 
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paragraph (1) above.”

45. 15 U.S.C. §3006 further provides that host racing associations, like 

PLAINTIFFS, may commence a civil action against any person in violation of the 

IHA, for both injunctive relief and damages.

46. As a direct and proximate result of the acts and omissions of DerbyWars 

PLAINTIFFS are entitled to injunctive relief and an award of damages in an amount to 

be determined at trial.  

SECOND CLAIM FOR RELIEF – AGAINST ALL DEFENDANTS

(Violation of the Racketeer Influenced and Corrupt Organizations Act,

18 U.S.C. §§ 1961, et seq.) 
47. PLAINTIFFS incorporate paragraphs 1 – 37 above, as if set forth in full 

herein.   

48. The Racketeer Influenced and Corrupt Organizations Act, provides that:

“As used in this chapter 

(1) ‘racketeering activity’ means (A) any act or threat involving . . .

gambling, which is chargeable under State law and punishable by 

imprisonment for more than one year; (B) any act which is indictable 

under any of the following provisions of title 18, United States Code:  

. . . section 1955 (relating to the prohibition of illegal gambling 

businesses), . . 

. . .

(3) ‘person’ includes any individual or entity capable of holding a legal 

or beneficial interest in property;

(4) ‘enterprise’ includes any individual, partnership, corporation, 

association, or other legal entity, and any union or group of individuals 

associated in fact although not a legal entity;

(5) ‘pattern of racketeering activity’ requires at least two acts of 

racketeering activity, one of which occurred after the effective date of this 
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chapter and the last of which occurred within ten years (excluding any 

period of imprisonment) after the commission of a prior act of 

racketeering activity.”  18 U.S.C. § 1961 (emphasis added). 

49. PLAINTIFFS are “persons” as defined in 18 U.S.C. § 1961, because each 

is an entity capable of holding a legal or beneficial interest in property.

50. DerbyWars is a “person” as defined in 18 U.S.C. § 1961, because it is an 

entity capable of holding a legal or beneficial interest in property, and it is an 

“enterprise” as defined in 18 U.S.C. § 1961, because it is a legal entity.

51. DerbyWars’ has engaged in a pattern of racketeering activity that takes 

place across state lines, affecting interstate commerce, in that DerbyWars has accepted 

multiple bets from individuals in multiple states that qualify as  “racketeering activity” 

as defined in 18 U.S.C. § 1961, because the actions are indictable under 18 U.S.C. 

Section 1955. These acts are related and continuous.  

52. 18 U.S.C. § 1961(a) states that:  “(a) It shall be unlawful for any person 

who has received any income derived, directly or indirectly, from a pattern of 

racketeering activity  . . . to use or invest, directly or indirectly, any part of such 

income, or the proceeds of such income, in acquisition of any interest in, or the 

establishment or operation of, any enterprise which is engaged in, or the activities of 

which affect, interstate or foreign commerce.”

53. DerbyWars used and invested income that was derived from a pattern of 

racketeering activity in an interstate enterprise.  

54. 18 U.S.C. § 1961(b) states that:  “(b) It shall be unlawful for any person 

through a pattern of racketeering activity or through collection of an unlawful debt to 

acquire or maintain, directly or indirectly, any interest in or control of any enterprise 

which is engaged in, or the activities of which affect, interstate or foreign commerce.”

55. DerbyWars acquired and has maintained interests in and control of the 

enterprise through a pattern of racketeering activity.  

56. DerbyWars’ numerous and ongoing predicate acts are a pattern of activity 
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that involves gambling; specifically, gambling that is in violation of the Illegal 

Gambling Business Act of 1970, 18 U.S.C. § 1955 which provides that: “(a) Whoever 

conducts, finances, manages, supervises, directs, or owns all or part of an illegal 

gambling business shall be fined under this title or imprisoned not more than five 

years, or both.”  An "illegal gambling business" means a gambling business which: (i) 

is a violation of the law of a State or political subdivision in which it is conducted; (ii) 

“involves five or more persons who conduct, finance, manage, supervise, direct, or 

own all or part of such business; and (iii) has been or remains in substantially 

continuous operation for a period in excess of thirty days or has a gross revenue of 

$2,000 in any single day.”

57. DerbyWars violates California Business & Professions Code § 19595, 

and therefore, also violates 18 U.S.C. § 1955, inasmuch as it is not licensed by the 

State of California to accept wagers on horse racing, and it has been operating for 

more than 30 days, and it has conducted business that made more than $2,000.  

58. 18 U.S.C. § 1964 provides that: “ (c) Any person injured in his business 

or property by reason of a violation of section 1962 of this chapter may sue therefor in 

any appropriate United States district court and shall recover threefold the damages he 

sustains and the cost of the suit, including a reasonable attorney's fee.”  

59. As a direct and proximate result of the racketeering activities of 

DerbyWars, and its violations of 18 U.S.C. § 1962 (a) and (b), PLAINTIFFS have 

been injured in their business and property in that DerbyWars has deprived 

PLAINTIFFS of the compensation to which they are entitled for bets placed on races 

run at the race meets that they operate, in an amount to be determined at trial.   

THIRD CLAIM FOR RELIEF – AGAINST ALL DEFENDANTS

(Violation of California Business & Professions Code §§ 17200, et. seq.)

60. PLAINTIFFS incorporate paragraphs 1 – 37 above, as if set forth in full 

herein.   

61. California Business & Professions Code § 17200 provides that: 
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“As used in this chapter, unfair competition shall mean and include any 

unlawful, unfair or fraudulent business act or practice and unfair, deceptive, 

untrue or misleading advertising and any act prohibited by Chapter 1 

(commencing with Section 17500) of Part 3 of Division 7 of the Business and 

Professions Code.”

62. DerbyWars’ wrongful acts as alleged in this Complaint, constitute unfair 

business practices both under the common law of the State of California, within which 

these acts have occurred, and California  Business & Professions Code §§ 17200, et 

seq.

63. DerbyWars’ acts of unfair business practices have caused and continue to 

cause damage and injury to PLAINTIFFS, while earning profits for DerbyWars. 

64. As a direct and proximate result of the acts and omissions of DerbyWars 

as alleged in this Complaint, PLAINTIFFS have suffered damages and incurred 

additional expenses, the precise amount of which has not been ascertained. 

65. PLAINTIFFS have suffered, and continue to suffer, irreparable harm by 

DerbyWars’ unfair business practices, have no adequate remedy at law and cannot be 

adequately compensated for the damages and injuries they have has sustained and will 

sustain if DerbyWars is permitted to continue to operate its gambling operation.

PLAINTIFFS seek a permanent injunction, as expressly permitted by California 

Business & Professions Code § 17200, enjoining and restraining DerbyWars. 

66. As a direct and proximate result of the acts and omissions of DerbyWars 

in violation of common law and California Business & Professions Code § 17200, et 

seq., PLAINTIFFS are entitled to restitution of profits wrongfully earned by 

DerbyWars, and attorney’s fees and costs, in an amount to be determined at trial. 

FOURTH CLAIM FOR RELIEF – AGAINST ALL DEFENDANTS

(Intentional Interference With Prospective Economic Advantage)  

67. PLAINTIFFS incorporate paragraphs 1 – 37 above, as if set forth in full 

herein.   
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68. There exists a non-contractual, economic relationship between 

PLAINTIFFS and prospective bettors on the horse races run at the race meets operated 

by PLAINTIFFS containing a probability of future economic benefits accruing to 

PLAINTIFFS in the form of compensation PLAINTIFFS receive from legal bets 

placed on those races.   

69. DerbyWars knew of this economic relationship because the individuals 

associated with DerbyWars have experience in the horse racing industry.   

70. DerbyWars intentionally disrupted these beneficial relationships when it

offered bettors a means to place bets on horse races that violated the IHA, and 

California Business & Professions Code §§ 17200 et seq, California Business & 

Professions Code § 19595,  RICO  and  18 U.S.C. § 1955.   

71. The above actions of DerbyWars has caused a disruption of the above 

described economic relationship in that many prospective bettors have placed bets 

through DerbyWars website, rather than placing bets through proper channels, thereby 

depriving PLAINTIFFS of their compensation.

72. As a direct result, PLAINTIFFS have suffered damages as a proximate 

result of the actions of DerbyWars in a sum to be determined at trial.   

73. The aforementioned acts of DerbyWars were willful, fraudulent and 

malicious, and PLAINTIFFS are therefore entitled to an award of punitive and 

exemplary damages in an amount to punish and set an example of DerbyWars.

WHEREFORE, PLAINTIFFS pray for Judgment against DerbyWars, as 

follows: 

First Claim for Relief – Violation of the IHA: 

1. For monetary damages as set forth in 31 U.S.C. § 3005, in an amount to 

be proven at trial; 

2. For injunctive relief as provided in 15 U.S.C. §3006; 

Second Claim for Relief – RICO Violations:

1. For treble damages as provided in 18 U.S.C. § 1964;  
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2. For their attorneys’ fees as provided 18 U.S.C. § 1964, and costs to the 

extent allowed by law; 

Third Claim for Relief – Violation of Business & Professions Code §17200, 

et seq.:

1. For monetary damages in an amount to be determined at trial; 

2. For restitution of profits; 

3. For injunctive relief;  

4. For their attorney’s fees and costs; 

Fourth Claim for Relief – Interference with Prospective Economic 

Advantage: 

1. For monetary damages in an amount to be determined at trial; 

2. For punitive and exemplary damages;  

All Claims for Relief: 

1. For such other, further and different relief as this Court deems just and 

proper. 

DEMAND FOR JURY TRIAL

 PLAINTIFFS hereby demand a jury trial as provided by Rule 38(a) of the 

Federal Rules of Civil Procedure. 

DATED:  December 2, 2015   CORBETT, STEELMAN & SPECTER 
       A Professional Law Corporation 

       By:     /s/ Richard B. Specter
        Richard B. Specter 

Attorneys for PLAINTIFFS 
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What Are Cease and Desist Letters
Cease and desist letters have two main purposes. 

The first is obvious: it tells you to stop doing that thing you are doing which is 
illegal. The demand to cease is based on a claim the author has a legal right to 
do (i.e. enforce the law) and that you are violating the law.

The second purpose of these letters might help explain why they often sound 
as if they were written by an angry pedantic badger. C & Ds, as the kids who 
have mountains of law school debt like to call them, are the first written 
threat in a potential lawsuit or prosecution. Ultimately, the author hopes that 
you will be so frightened by the strength of his legal claims and the damning 
nature of the evidence he’s collected, you’ll stop whatever it is you’re 
doing to avoid ending up litigation or worse with a criminal conviction.



Reasons for C & D letters

• Stop illegal Gambling that is without regulation and taxation.

• Stop Alcohol sales that are without regulation and taxation.

• Health, safety welfare reasons.

• Many other reasons.



What C & D Letters 
Are Not

• A C & D is not legally binding. A C & D is the opinion of one attorney who 
is representing the person who feels harmed or from the prosecutor 
trying to enforce the law. 

• Attorneys are sworn to tell the truth and not make false claims, but 
we’re not prohibited against having bad or even wrong opinions.

• A C & D is not a guarantee of a law suit or prosecution. While it’s likely 
the person writing the C & D will say they may sue you or charge you 
with a crime, getting a C & D does not mean that will definitely happen.

• None of this means you shouldn’t take the letter seriously, because you 
should. 

• Suing someone is ridiculously expensive these days and most sane 
people try to avoid it.

• More seriously, is the risk of being charged with a crime and most times 
it’s a felony.



Backing Up the C & D
• Before sending multiple C & D letters make sure you are ready to proceed 

with the lawsuits or prosecutions first.

• Otherwise,  it won’t be long before the cat is out of the bag.

• Have complaints pre-drafted.

• Have legal briefs pre-drafted.

• Anticipate the defenses.

• Have evidence ready to go.



Effectively State the Facts 
in the C & D letter

• Summarize the facts supporting the illegality. 

• Make sure the facts adequately confirm each 
element of the illegality or crime.

• Evidence is essential (e.g., video surveillance).



Effectively State the Basis 
in Law for the C & D

• Cite statutes supporting that the activity is illegal.

• Cite case law supporting that the activity is illegal.

• Cite local, state, federal laws.

• Cite penalty for non-compliance.



Research the Players Involved

• You will want to advise all entities involved 
with the illegal activities and some that may 
not know.



Where to Send C & D Letters

• Send to as many entities as possible 
connected to the illegal activity

Agents
Landlords
Software licensing companies
Multiple owners



Give a Deadline to Comply & 
Personal Service

• 14 days is typically reasonable.

• Generally do not give extensions.

• Certified mail is okay and sometimes the only way 
but personal service is always better.



C & D Letter Samples
(Gaming and Alcohol)



Examples of C & D Successes

• In Michigan, our actions have resulted in shutting down over 60 Internet 
Café locations through sending over 160 cease and desist letters and 
conducting several raids. We estimate that Michigan at one time had 
over 60 locations operating. According to the Michigan State Police 
some of the larger locations were estimated to be generating as much as 
$1 million in gross revenue from the illegal gambling. 

• Other states are doing the same with varying degrees of success.
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Recognize the New Normal
• The data you collect and store contains protected
personal, health and/or financial information;

• You are subject to multiple data privacy and cyber
security laws and/or regulations;

• You will likely experience a data loss incident or breach
at some point in time (if you haven’t already);

• A data breach can cause significant financial and brand
reputation damage; and

• Ignoring the risk won’t make it go away.
Source: 2015 Data Protection and Breach Readiness Guide,
Online Trust Alliance (February 13, 2015)
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The Threat Environment
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• Annual global corporate
losses to cyber crime and
data breaches:
2014: $375 $575 billion
2019: $2.1 trillion

Cyber Threat
Environment

• Annual global corporate
spending on cybersecurity
solutions:

2015: $ 75 billion
2020: $170 billion

Source: The Economist: http://ww2.cfo.com/cyber security
technology/2015/11/cybersecurity cost immaturity/
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• 70% of cyber attacks go undetected
• Average time to detect a cyber attack: 205 days
• New malware signatures released each day: > 70,000!
• One gaming related data center reports 500,000 cyber
attacks per week!

• As of January 4, 2016*:
– 781 separate data breach events reported in 2015
– 169 million records exposed

Cyber Threat
Environment

*Source: Identity Theft Resource Center
http://www.idtheftcenter.org/images/breach/ITRCBre
achReport2015.pdf
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An Evolving Regulatory Landscape
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Cyber Security – a “High Priority” in 2014

“The issue of cyber security is a high priority for the
Obama Administration, the White House said today,
asserting that it would not tolerate any cyber
espionage and other attacks that badly hit the
American national security and economic interests.”

whitehouse.gov
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Cybersecurity – a “National Emergency” in 2015

whitehouse.gov
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Cyber Security – a “National Emergency” in 2015

whitehouse.gov

• the increasing prevalence and severity of
malicious cyber enabled activities

• originating from, or directed by persons located, in
whole or in substantial part, outside the United
States

• constitute an unusual and extraordinary threat to
the national security, foreign policy, and economy
of the United States.

• I hereby declare a national
emergency to deal with this threat.

© 2016 Snell & Wilmer10

.gov
• When the government assigns a high priority to
something, it commitsmassive resources to it.
– Department of Commerce
– Securities & Exchange Commission
– Federal Financial Institutions Examination Council
– Federal Trade Commission
– Federal Communications Commission
– Food & Drug Administration
– Department of Homeland Security
– Department of Justice
– Department of Defense
– National Security Agency
– Congressional legislation
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Federal Cyber Guidance/Regs – Accelerating
• February: FINRA releases Report on Cybersecurity Practices
• February: SEC OCIE’s Cybersecurity Examination Sweep

Summary
• February: EO issued encouraging “Information Sharing &

Analysis Organizations” (ISAO”) for private industry and with
DHS

• April: EO announces offensive steps against external malicious
cyber threats (“national emergency”)

• April: SEC issues new “Cybersecurity Guidance” to investment
funds and advisers

• April: DOJ issues “Best Practices” for Victim Response and
Reporting of Cyber Incidents

.gov
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Federal Cyber Guidance/Regs – Accelerating
• May: DOJ and FTC urge companies to cooperate with post

breach investigations by law enforcement
• June: FTC issues “Start With Security: A Guide for Business”
• August: DOD releases draft “rapid reporting” requirements for

defense contractors that experience a possible data breach.
• August: OMB issues draft guidance for improving cyber security

in the federal acquisitions process
• September: DHS awards grant to University of Texas San

Antonio for ISAO Standards Organization
• December: Congress passes cyber security legislation (CISA)

• To encourage sharing of cyber threat information by business
• Includes liability protections for information sharing

.gov
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• New government enforcement actions:
• Federal agencies now investigate some big breaches:

• FTC, SEC, FCC, HHS, DOJ, FDA
• Monetary penalties can be significant
• “Settlements” may include decades of enhanced self reporting

• The FTC’s power to regulate cybersecurity practices was
affirmed in August by a federal appeals court.

• FTC v. Wyndham Worldwide Corp.

• FCC and FTC now in a simmering turf war over consumer
data protection enforcement. Who’s the boss?

Trending in Privacy and Cybersecurity
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• Several states have recently added new laws on privacy
protection and data breach notification: CA, FL, MT, NV,
OR, MT

• 48 states have data breach notification laws. Neither uniform nor
consistent.

• Still no uniform federal data breach notification law

• State Attorneys General are investigating higher profile
data breach events upon breach disclosure

• Threats of government investigations complicate the data breach
victim’s ability to focus on breach response
• See: Anthem, JP Morgan

Trending in Privacy and Cybersecurity
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• The “Safe Harbor” treaty between the U.S. and EU was
voided by the European Court of Justice last October
• Facilitated transfer of personal information from the EU to the U.S.
• “Version 2.0” is in negotiations, but not yet in place

• The new General Data Protection Regulation becomes
effective in early 2018, replacing Directive 95/46/ec.
• Will carry significant penalties and fines for non compliant data

controllers and processors (i.e., up to 4% of global revenues)
• Very short breach notification (i.e., 72 hours) to inform gov’t regulators
• Clarifies the so called “right to be forgotten”

Trending in Privacy and Cybersecurity: Europe
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Thank you!

Patrick X. Fowler Snell & Wilmer L.L.P.
One Arizona Center Phoenix, AZ 85023

602.382.6213 pfowler@swlaw.com
@eDataBreachLaw

http://www.swlaw.com/blog/data security/
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The challenge in identifying and 
treating compulsive gamblers in a 

changing environment & 
CSR and RG or is the problem not as 

big as we think?

Las Vegas, February 2015
Pieter Remmers

Responsible Gaming in Context

For every complex problem there is an easy answer, 
and it is wrong. H.L. Mencken



What are we talking about? (1)

• Games of skill vs games of 
chance

• The risks of the game
• Integrated mix of factors
• Biological / genetic predisposition
• Psychological constitution
• Social environment

What are we talking about? (2)

• Nature of the activity itself
• Problem Gambling
• Terminology
• Responsible Gaming Strategies
• Company Policy



What is Responsible Gaming?

Policies and practices to prevent and 
reduce harm of gambling

Responsible gaming is about informed 
choice to play well designed games in a 
secure and supportive environment

Aim of the Global Gambling 
Guidance Group/ G4

To minimise the impact of problem 
gambling by promoting a worldwide 
accreditation programme on responsible 
gaming



Games of skill versus
Games of chance

The characteristics should always be 
looked at in the way they are mixed and 
interact.

In this process, it may happen that some 
characteristics of one and the same game 
rather indicate towards a game of chance, 
and others towards a game of skill.

Who should be targeted?

No risk
gamblers

Low risk
gamblers

Moderate risk
gamblers

High risk
gamblers



Four strategies to promote RG

• Environment of the product
• Awareness through public education
• Staff/Customer education
• Awareness using software tools

Four strategies to promote RG

Environment of the product:

- Employee profile

- Customers profile

- Advertising and promotion campaigns



Four strategies to promote RG

Awareness through public education:

- What information and communication is 
used by the company to keep gambling 
entertainment or to keep gambling save 
and healthy for the customer

- Advertising and promotion
- Industry compliance to codes of conduct
- Informed choice
- Appropriate staff intervention

Four strategies to promote RG

Staff customer education:

1. Awareness sessions for all staff
2. Specific sessions for Management, 

support staff, marketing, development 
and others.



Four strategies to promote RG
Awareness through software tools:

All responsible gaming/betting software 
settings that are implemented on the site:

1. Account limits
2. Self assessment test
3. Clearly visible clock
4. Cooling off period
5. Self exclusion
6. Currency (no points or credits)

Contact info

www.gx4.com

E-mail: info@gx4.com;
pieter@assissa.nl
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The Latest Challenges in Indian
Country Gaming: Hot Topics in Law

Kathryn R.L. Rand
Dean, UND School of Law

Co Director, Institute for the
Study of Tribal Gaming Law & Policy

Hot Topics in Law 2016

• Online gaming

• Labor relations

• Indian lands

• Compacting issues



Online Gaming

• Plug for next session!

• NIGA & NCAI positions re tribal sovereignty

Labor Relations

• Tribal Labor Sovereignty Act bill, S. 248/H.R.
511

• Post San Manuel cases:
– Chickasaw Nation
– Saginaw Chippewa



Indian Lands

• Carcieri—no fix yet
– S. 1879, Barrasso (R WY)

• Recent BIA decisions
– Mashpee Wampanoag

• Pending cases
– Cowlitz reservation appeal

Compacting Issues

• North Fork Rancheria v. California
– State obligation to negotiation in good faith

• Pauma Band of Luiseno Indians v. California
– Misrepresentation

• NewMexico compacts
– Revenue sharing provisions
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LITIGATION UPDATE: LIST AND BRIEF SUMMARY OF NOTABLE COURT 
DECISIONS AND OTHER LEGAL DEVELOPMENTS REGARDING INDIAN GAMING 
ISSUED IN 2015 
 
Although the intent is to provide an exhaustive list of reported cases, and some still in 
early stages, we are certain the enclosed list is not complete. You may also retrieve 
copies of this update and any supplement at the firm’s web page: crowelllawoffice.com. 
Many of the cases cited are merely the latest developments in litigation that have 
produced many reported (and non- reported) decisions over the years. Outlines for prior 
years are also posted on crowelllawoffice.com. Although a crude attempt is made to 
divide the decisions by topic, this has become increasingly difficult as many decisions 
weigh in on several different topics. We also apologize in advance for attempts to 
simplify in a few sentences what are typically complex matters. 

 
 
I. SOVEREIGN IMMUNITY CASES  

 
A. DISTURBING SOVEREIGN IMMUNITY CASES 

 
Pistor v. Garcia,  
791 F.3d 1104 (9th Cir. June 30, 2015) 
 
Civil rights claims brought against Tribal police and security officers in their 
individual capacities regarding detention of individuals suspected of cheating at 
Tribe’s casino. 
 
Applies and expands the 2013 Maxwell case out of the Ninth Circuit. 
Distinguishing between “individual capacity” lawsuits and “official capacity” 
lawsuits, tribal officials sued in their individual capacity cannot claim a sovereign 
immunity defense even if clearly acting within scope of authority. 
 
Other issue on appeal, Ninth Circuit found error in District Court’s refusal to rule 
on sovereign immunity defense at preliminary stages of litigation reasoning that 
District Courts must rule on sovereign immunity defenses as soon as they are 
raised to avoid subjecting tribe to the litigation of process (which is ironic 
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because by extending Maxwell, plaintiffs will subject tribes to the process by 
seeking recourse against individuals rather than tribe, when the reality is that  
insurance paid by the tribe, or tribal indemnification policies will translate in relief 
ultimately being provided by the tribe itself) 
 
Consentino v. Fuller 
# S227157 – NOT published (Cal. May 28, 2015, modified June 22, 2015, 
depublished, September 23, 2015). Previously published at 237 Cal.App.4th 790. 
 
Card dealer sues members of Pechanga Gaming Commission alleging that his 
license was revoked because he was an informant in criminal investigations. 
 
HELD: Sovereign immunity is not a valid defense brought against tribal officials 
sued in their individual capacities. 
 
HELD: Tribe officials acting outside the scope of official capacities are not 
protected by Tribe’s sovereign immunity. 
 
NOTE: A concerted coordinated effort by several California Tribes to “depublish” 
the decision was successful, Eighteen tribes in several briefs heavily criticized 
the decision and the ability to narrow the decision to its facts. 
 
Guidiville Rancheria of California v. United States  
2015 WL 4934408 (N.D. Cal. August 18, 2015) 
 
Tribe entered into agreement with developer and City of Richmond to have part 
of former Point Molate Navy Fuel Depot taken into trust with the intent of 
restoring the Tribe’s land base including a casino resort. City reneged on 
agreement and DOI ruled that Tribe did not meet historical nexus requirement for 
land to qualify under IGRA’s restored lands exception. The Tribe’s request for a 
two-part determination remains pending. 
 
City filed against developer in state court for declaration that agreement was void 
or no longer in effect. Tribe and developer filed federal action against DOI and 
City. City filed motion for judgment on the pleadings and Court ruled in favor of 
City and certified the ruling for an interlocutory appeal which is pending. 
 
City moves for an award of attorneys fees: 
 
Held: Award of attorneys’ fees of approximately $ 2 million awarded against both 
developer and Tribe. Tribe’s Complaint seeking an award of attorneys’ fees 
against the City constitutes a waiver of the Tribe’s immunity for an award of fees 
against the Tribe. 
Appeal pending. 
 
Star Tickets v. Chumash Casino Resort 
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No. 322371 (Mich. App. October 22, 2015) 
 

Ticket company filed suit against Tribe in Michigan State Court alleging breach of 
contract. Tribe moves to dismiss on sovereign immunity grounds. 
 
HELD: Tribe’s performance of the contract constitutes a ratification of the 
express waiver of immunity in the contract that otherwise would be invalid as no 
such waiver was approved under established tribal law. Motion denied. 
 
Petition for Michigan State Supreme Court review pending. 

 
B. BANKRUPTCY CASES  

 
In re Womelsdorf 
2015 WL 3643477 (Bnkr. D. Ore. June 11, 2015) 
 
HELD: Applying Krystal Energy Co. v. Navajo Nation, 357 F.3d 1055 (9th Cir. 
2003), which held that tribal sovereign immunity was abrogated by Congress in 
the passage of the Bankruptcy Code, the Cow Creek Tribe’s Seven Feathers 
Casino is required to produce to trustee records of debtors’ gaming activities. 
 
In re Greektown Holdings 
532 B.R. 680 (E.D. Mich. June 9, 2015) 
 
HELD: Congress, in passage of Bankruptcy Code, did expressly abrogate 
sovereign immunity of the United States and States, but the definition of 
“governmental unit” did not include tribal governments, therefore, there is no 
express statement of Congress’ intent to abrogate tribal immunity. Therefore 
USDC is reversed with instructions to dismiss claims against the Sault Ste. Marie 
Tribe. 
 
NOTE: Case goes into great detail in consideration of the Ninth Circuit in Krystal 
Energy and concludes that Krystal Energy was wrongly decided.  

 
 

C. SOVEREIGN IMMUNITY  AND “INDIAN LANDS” CASES IN THE WAKE 
OF BAY MILLS: 

 
Michigan v. Sault Ste. Marie Tribe of Chippewa Indians 
1:12 CV 962 (W.D. Mich. September 16, 2015)  
Not yet reported on Westlaw  
 
Tribe seeks to have land purchased with land claim settlement funds taken into 
trust. Speculation is that Tribe seeks to conduct gaming on the lands. Michigan 
filed suit to enjoin Tribe from submitting the fee-to-trust application. USDC 
granted injunction. Case was stayed pending SCOTUS review of Bay Mills. After 
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stay was lifted, State filed Ex Parte Young claims on remand. On December 3, 
2014, the Court entered an Order dismissing case with leave to re-file Ex parte 
Young. Tribe moved to dismiss: 
 
HELD: Ex parte Young claims are directed at preventing a governmental officer 
from acting in contravention of the law, but at issue in this litigation are the ability 
of the government, rather than governmental officers, to enter into bilateral 
contracts, therefore Ex parte Young is not applicable – case dismissed. 
 
 
Oklahoma v. Hobia,  
775 F.3d 1204 (10th Cir. 2014) 
Cert. denied, Dk # 14-1177 (Oct. 5, 2015) 
  
Land in question is ‘restricted fee land’ owned by individual Indians. Tribal Town 
entered into lease agreement with individuals. Question as to Muscogee vs. 
Kialegee vs. no jurisdiction. NIGC issues NOV because Tribal Town had not 
established it exercises jurisdiction over the subject lands. 
 
HELD: Kialegee Tribal Town’s efforts are for gaming not on Indian lands, 
therefore, no federal cause of action. Applied Bay Mills. 
 
HELD: NIGC NOV did not advance to be a final agency action. 
 
NOTE: Decision does not resolve dispute. 
 
Related case: 
MCZ Development Corp. v. Dickinson Wright PLLC 
2015 WL 700813 (N.D. Ill. 2015) 
 
Malpractice lawsuit alleging that law firm committed malpractice by opining that 
Tribal Town of Kialegee had authority under IGRA to conduct gaming activities 
over certain Indian lands. 
 
Held: Case dismissed because NIGC ruling that Kialegee lacked authority to 
game was not a final determination for malpractice purposes and NIGC decision 
has since been overturned. 
 
 

D. OTHER SOVEREIGN IMMUNITY CASES 
 
 
Boricchio v. Chicken Ranch Casino 
2015 WL 3648698 (E.D. Cal. June 10, 2015) 
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Several wrongful termination cases alleging discrimination brought against tribal 
casino. 
 
HELD: Statement in Employee Handbook that Tribe will not consider race in 
hiring falls far short of express waiver of tribal sovereign immunity. 
 
HELD: Laws of General Applicability, such as the Age Discrimination 
Employment Act, that apply to Tribe under Ninth Circuit’s Donovan analysis do 
not abrogate tribal sovereign immunity in private causes of action. 
 
 
Longo v. Seminole Tribe of Florida 
2015 WL 2449642 (M.D. Fla. May 21, 2015) 
 
Former security guard alleges Title VII violations based on wrongful termination. 
 
HELD: Title VII did not abrogate tribal sovereign immunity; Congress expressly 
exempted tribes from definition of ‘employer’. 
 
HELD: Plaintiff failed to demonstrate that Seminole is not a federally-recognized 
Indian Tribe. 
 
Harris v. Lake of Torches, 
363 Wis.2d 656, 2015 WL  1014778 (Wisc. App. March 10, 2015) 
 
Formal Tribal employee sought workman’s comp beyond what tribal self-
insurance was willing to provide. Employee sued in state court, which stayed 
litigation pending claims in tribal court. After 11 months of no post-trial decision 
by tribal court, employee re-opened state court action. Lower court allowed for 
claim to proceed. Appeals Court reversed: 
 
Held: Compact provision requiring tribe to provide workman’s’ comp. did not 
constitute a waiver for employee to sue tribe. 
 
Held: Tribe’s tactic of not asserting immunity defense in tribal court does not 
equate to a waiver of the immunity in the state court action. 
 
Harris v. San Manuel Band 
5:14-cv-02365-SJO-DTB (C.D. Cal. April 29, 2015) 
 
Wrongful termination claim alleging that Tribe’s Compact provides an effective 
waiver of tribal immunity. 
 
HELD: Compact does not provide a waiver for third party claims 
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HELD: Plaintiff’s argument that he steps in shoes of state in a qui tam action fails 
because wrongful termination claim is not a breach of compact claim 
 
 
Muller v. Morongo 
2015 WL 3824160 (C.D. Cal. June 17, 2015) 
 
Slot attendant went on medical leave pursuant to tribal policy based on Family 
Medical Leave Act. Discharged for drug use, employee claimed drug use was 
related to medical condition and sued for wrongful discharge. 
 
HELD: FMLA as a law of general applicability does not abrogate tribal immunity 
in private causes of action. 
 
HELD: Gaming Compact’s waiver of immunity does not extend to third party 
plaintiffs. 
 
Sun et. al. v. Mashentucket Pequot 
DK# 15-2148 (2nd Cir.) 
 
Appeal from District Court Order denying motion to reopen case. Gamblers had 
their winnings confiscated by the casino and filed suit. In a complicated matter 
procedurally, the District Court found that tribal sovereign has not been waived 
and denied the motion. Gamblers appealed, which is pending. 
 
Related – no diversity jurisdiction 
Payne v. Mississippi Band of Choctaw,  
3:15-cv-00105-TSL-RHW (S.D. Miss. April 17, 2015) 
 
Plaintiffs sought wrongful death claim against casino business entity of 
Mississippi Choctaw for alleged slip and fall at Tribe’s casino. Tribe sought to 
dismiss for lack of jurisdiction. 
 
HELD: Neither tribes or unincorporated tribal business entities are “citizens” of 
any state for purposes of federal diversity jurisdiction. 
 
 

II. COMPACT LITIGATION: 
 
Tulalip Tribes of Washington v. Washington 
783 F.3d 1151 (9th Cir. April 17, 2015) 
 
Tulalip Tribes sought to exercise “most-favored-nation” provision in its tribal-state 
compact based on compact agreement reached between State and the Spokane 
Tribe. Specifically, the Spokane Compact includes a provision that allows the 
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Tribe to secure additional machines by making payments into an inter-tribal fund 
rather than secure transfer agreements with other Washington Tribes if transfer 
agreements are not available at a reasonable price. The State refused Tulalip’s 
request and on April 20, 2012, the Tribe filed its lawsuit against the State seeking 
an order that its compact is modified pursuant to the most-favored-nations 
clause. District Court found against the Tribe. Tribe appealed: 
 
HELD: Most-Favored Nations Clause in compacts does not allow a Tribe to 
“cherry pick” those provisions it prefers, while rejecting those provisions it does 
not prefer. Tulalips proposed amendments did not include conditions and 
consequences of provisions in the Spokane Compact. 
 
 
Tohono O’odahm v. Ducey 
2015 WL 5475290 (D. Ariz. September 17, 2015) 
 
Latest in long-running dispute over Tribe’s ability to offer gaming on lands 
acquired in greater Phoenix area under Act to compensate tribe for dam flooding 
reservation lands. 
 
Lawsuit filed by Tohono O’odahm after Arizona Department of Gaming 
announces it will not issue licenses regarding new facility and threatens licenses 
of entities doing business with Tribe. On motions to dismiss by Defendants and 
motion for Preliminary injunction: 
 
HELD: Preliminary injunction denied because Tribe’s own evidence regarding 
Class II gaming disproves allegations of irreparable harm. 
 
HELD: Claims against ADOG will not be dismissed – Tribe alleges viable cause 
of action that requires State official to comply with federal law. 
 
HELD: claims against Governor and AG to be dismissed – evidence does not 
show they participated in allegedly illegal acts – only ADOG Director. 
 
See also, related litigation under Indian lands section. 
 
 
California v. Picayune Rancheria of Chukchansi Indians of California 
2015 545987 (E.D. Cal. February 10, 2015) 
2015 WL 7353888 (E.D. Cal. November 19, 2015) 
2015 WL 9304835 (E.D. Cal. December 22, 2015) 
 
Latest in longstanding internal leadership dispute. Casino remains shuttered. 
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In February Order, One faction files for Order to Show Cause as to why another 
faction is not in contempt for distributing casino cash to those individuals the 
faction considers to be enrolled members. 
 
HELD: Motion denied on jurisdictional grounds. Even though casino cash may 
have been improperly distributed, court’s jurisdiction is narrow to protecting the 
public and will not deviate into dispute amongst factions as to which is the proper 
government of the Tribe. 
 
In November Order, One faction files for order to show cause alleging preliminary 
injunction violated by another faction attempting to prepare casino for reopening. 
 
HELD: Motion denied. Preliminary injunction only forbids activity that places 
public in imminent danger.  
 
NOTE: Faction has announced intent to appeal order. 
 
In December Order, State and one faction jointly move for entry of permanent 
injunction, which keeps opposing faction from reopening casino without USDC’s 
consent. 
 
NOTE: NIGC and newly-elected trial faction have reached an agreement that will 
likely result in reopening of casino. 
 
 
Pauma Band v. California 
804 F.3d 1031 (9th Cir.  October 26, 2015) 

The Ninth Circuit affirms the District Court ordered that the 
Pauma/Schwarzenegger Compact Amendment should be rescinded because of 
a mutual mistake of fact regarding the number of machines available in the state-
wide license pool for gaming devices. The Tribe’s gaming activities are, 
therefore, governed by the original1999 Proposition 1A Compact, the Tribe is 
excused from payment of the large revenue sharing payments in the 
Schwarzenegger Amendment, and the State is ordered to refund back to Pauma 
all payments previously made.  

 

San Pasqual Band v. California 
241 Cal. App.4th 746 (Ca. App. 2d Dist. 2015) 
 
Tribe seeks money damages for lost revenue due to State’s unlawful position 
that pool of gaming device licenses required by Compact had run dry.  
 
HELD: Compact’s dispute resolution provisions do not allow for award of money 
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damages. 
 

State of Florida v. Seminole Tribe (M.D. Fla.)  

Complaint filed October 30, 2015 (No cause number available at time this outline 
is prepared).. 

Compact provided for large revenue sharing payments based on exclusivity for 
house-banked card games. Provision expired amidst political debate over 
expansion of gaming. Tribe continues offering card games despite termination 
and State sues to have card games shut down. Meanwhile compact amendment 
negotiations continue. The Compact’s authorization of slot machine games is not 
directly impacted by the dispute. 

 

Related case: 

Gretna Racing LLC v. Florida Dept. of Business and Professional 
Regulation  

2015 WL 5773536 (Florida App. October 2,2015)(unpublished) 

State statute limiting slots to two counties valid – court found statute’s provisions 
protecting exclusivity of gaming compact were valid. 

NOTE: Poarch Band, which owns racetrack in Tallahassee has announced 
intention to appeal 

 

Citizen Potawatomi Nation v. Oklahoma,  

AAA Case No. 01-15-0003-3452 (Application filed May 29, 2015) 

Tribe seeking binding arbitration after State attempted to take enforcement action 
against alcohol sales. Potawatomi alleges Compact provides for exclusive means 
of dispute resolution and because compact has provisions re sale of alcohol, 
State cannot circumvent compact by pursuing other means of enforcement. 

Note: Oklahoma Tribes and State also in dispute over machine classification – 
State argues that post-compact changes by NIGC allows Tribe to improperly 
offer Class III machines as Class II. Expect additional compact litigation in the 
near future. 
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Flandreau Santee Sioux v. Gerlach 
2015 WL 9273931 (S.D. December 18, 2015) 
 
State is threatening to refuse renewal of liquor licenses unless Tribe pays user 
taxes and sales taxes. Tribe alleges that such taxes are pre-empted by IGRA. 
Compact provisions are only manner in which state may impose/collect tax and 
the Tribe’s compact has no such provisions.   
 
December 18, 2015 Order denies State’s motions for Judgment on the pleadings, 
res judicata and jurisdictional challenges. Court finds plausible argument that 
state alcohol taxes cannot apply because they were not addressed and agreed to 
in context of an IGRA gaming compact (compare Oklahoma compact dispute). 

 
 

III. CASES ALLEGING THAT TRIBE IS NOT COVERED BY IGRA 
 
Massachusetts v. Wampanoag Tribe of Gay Head (Aquinnah) 
2015 WL 7185436 (D. Mass. November 13, 2015).  
 
After DOI issues opinion that Tribe’s gaming is governed by IGRA and NIGC 
approved site-specific gaming ordinance, Massachusetts files action in state 
court alleging that state law governs the Tribe’s gaming activities. The Tribe 
removed the action to federal court. Town of Aquinnah and Homeowners 
intervene. Parties file cross-motions for summary judgment. 
 
HELD: State law governs activities on Aquinnah Indian lands. Tribe lacks 
requisite governmental power over its lands to qualify under, and IGRA does not 
impliedly repeal gaming restrictions in earlier Settlement Act.   
 
HELD: No deference to opinions issued by DOI Solicitor and NIGC General 
Counsel. 
 
NOTE: Tribe has announced intent to appeal to First Circuit. 
 
98 F.Supp.3d 55 (D. Mass. Feb. 27, 2015) 
 
On various procedural motions: 
 
HELD: Tribe may proceed with counterclaims against State Officials under Ex 
parte Young, but Eleventh Amendment immunity bars counterclaims against 
State itself. 
 
HELD: Tribe is collaterally estopped from claiming no waiver of Tribe’s sovereign 
immunity because same parties and issue were present in earlier state court 
lawsuit over application of Town zoning laws to tribal lands. Result in place 
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despite earlier federal court action that concluded no state waiver is in place. 
 
HELD: NIGC and DOI are not required parties under Rule 19. Tribe’s and United 
States’ interests are aligned and decision will not place Tribe in position of 
conflicting obligations. 
 
State of Texas v Ysleta Del Sur Pueblo (Tigua) 
DK # 99-00320 (W. D. Texas ) 
 
Longstanding injunction for Tigua Tribe’s gaming activities based on Fifth Circuit 
decision that Tribe’s Restoration Act removes it from IGRA. Tribe has continued 
to operate marginal facility with a whack-a-mole approach to a variety of gaming 
machines over the years under Texas state law.  
 
In a potential sea change, the National Indian Gaming Commission recently 
approved Class II Gaming Ordinances for both the Pueblo of Tigua and the 
Alabama Coushatta Tribe, which were both restored under the same 
Congressional restoration statute. The NIGC action relies on a formal opinion 
from the Solicitor’s Office that concludes the Fifth Circuit opinions that IGRA does 
not apply to the tribes were wrongly decided, are not binding on the United 
States, and do not deprive the NIGC of its jurisdiction over Class II games on 
Indian lands, to the exclusion of the State. 
 
The District Court has asked for pleadings from the parties regarding the impact 
of this development on the litigation. Briefing is ongoing at the time of preparing 
this outline. 
 
Frank’s Landing Indian Community v. NIGC 
3:15-cv-05828 (W.D. Wash), Complaint filed November 13, 2015 
 
Tribe’s submission of a Class II Gaming Ordinance rejected on grounds that 
Tribe does not qualify because it is not on the Federal Register’s list of federally 
recognized Tribes. Action makes no attempt to explain how decision is justified in 
light of Congressional legislation (which prohibits Class III, but not Class II 
gaming) and a Ninth Circuit decision that makes clear that the Community 
possesses sovereign governmental power over its lands and its members. Tribe 
files suit alleging that it qualifies under IGRA’s definition, which makes no 
reference to the Federal Register’s list. 
 

IV. IGRA BAD FAITH LITIGATION 
 
New Mexico v. Dept. of the Interior 
DK # 1:14-cv-00695 JAP SCY (D. N.M. 2014) 
Appeal pending, DK ## 14-2219 and 14-2222 (10th Cir.)(oral argument Sept. 28, 
2015) 
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State files lawsuit after being notified by DOI that DOI had determined that the 
Pojoaque Pueblo qualified for Class III Secretarial Procedures pursuant to 25 
C.F.R. Part 291.  
 
HELD: Action is cognizable and ripe under APA. 
 
HELD: Congress limited Secretary’s authority to issue procedures only when an 
Article III judge has made a determination the State has negotiated in bad faith. 
Accordingly, the Secretary is enjoined from proceeding with the Pueblo’s 
application. 
 
NOTE: Court concedes that Congress did not intend this result. Court directly 
suggests that United States file lawsuit against New Mexico on behalf of Pueblo. 
Court notes that NIGC has much broader rule-making authority under IGRA, 
indirectly suggesting that NIGC has authority to promulgate procedures similar to 
25 C.F.R. Part 291. 
 
RELATED CASE: Pueblo of Pojoaque v. New Mexico 
1:15-cv-0625 RB/GBW (D, N.M.) Complaint filed August 17, 2015 
 
After Compact expired on June 30, 2015, New Mexico Gaming Control Board 
takes a series of actions that place licenses in jeopardy for major slot machine 
suppliers and vendors based on their continuing business relationships with the 
Pueblo’s gaming facilities. Tribe files lawsuit alleging inter alia State officials’ 
actions are the unlawful application of state jurisdiction over tribal gaming and 
seeks preliminary injunction. 
 
HELD: Injunction granted. State may not threaten or take adverse action on a 
gaming license based on licensee or applicant’s business with the Pueblo’s 
gaming operations. State jurisdiction over the Pueblo’s gaming ended when the 
compact terminated. State officials expressly admonished by the Court for thinly 
veiled effort to do indirectly what it cannot do directly. 
 
NOTE: New Mexico Gaming Control Board in wake of injunction, deferred action 
on all impacted licenses and applications. Contempt proceedings are pending.  
 
 
Big Lagoon Rancheria v. California 
789 F3d 947 en banc (June 4, 2015, 9TH Cir. 2015) 
Technical amendments to decision in context of denying rehearing (July 8, 2015) 
 
En Banc panel vacated three-judge panel decision that allowed for collateral 
attack re Carcieri. 
 
HELD: Using IGRA litigation for collateral attack on status of Tribe and Indian 
Lands is impermissible.  
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HELD: USDC finding of bad faith affirmed. That decision focused on State’s 
taxation demands, applying Rincon. Tribe’s cross appeal seeking bad faith 
finding based on State’s insistence that strict environmental provisions be 
imposed on Tribe dismissed as moot. 
 
NOTE: Mediator’s decision on Last Best Offer is worth reading: rejected State’s 
attempts to impose strict environmental provisions on Big Lagoon  
 
 
North Fork Rancheria v. California 
1:15-cv-00419-AWI-SAB (E.D. Cal. November 13, 2015) 
 
In wake of successful statewide voter initiative unraveling State Legislature’s 
ratification of negotiated compact, Tribe files suit for State’s failure to conclude 
negotiations in good faith. 
 
HELD: State’s obligation under IGRA to conclude negotiations in good faith 
extends to all state actors, not just the Governor. Effect of successful statewide 
initiative is to place state in violation of IGRA. Accordingly, Court implements 
IGRA’s remedial provision of a sixty day negotiation period followed by last-best-
offer arbitration  
 
NOTE: On August 26, 2015, District Court denied motion to intervene filed by an 
unrecognized Indian Tribe. 
 
NOTE: related challenge to DOI’s action of taking land into trust and issuing 
favorable two-part determination is still pending. 
 
 
 

V. LITIGATION OVER COMPACT DISAPPROVAL 
 
Forest County Potawatomi Community v. United States 
Case 1:15-cv-00105 (D. D.C.) Complaint filed January 21, 2015 
 
2005 Compact provides for parties to negotiate amendment to compensate Tribe 
for impact if Governor concurs with a two-part determination within 50 miles of 
Milwaukee facility (Menominee/Kenosha). Binding, last-best-offer arbitration if no 
agreement is reached. 
 
On November 21, 2014, the Three-judge arbitration panel selects Tribe’s last-
best-offer, which obligates State to fully compensate Tribe for lost revenue year-
to-year. On January 9, 2015, Interior disapproves compact amendment alleging, 
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inter alia, that amendment binds the Menominee Nation and that amendment 
addresses issues beyond limited scope of issues allowed by IGRA.  
 
On January 21, 2015, Tribe files suit alleging that disapproval violates IGRA’s 
narrow grounds on which a compact may be disapproved and for arbitrarily and 
capriciously applying a different standard to reviewing the compact inconsistent 
with DOI’s actions regarding approvals and deemed approvals of other 
compacts. 
 
United States’ Motion for Change of Venue pending 
Menominee Motion to Intervene pending. 
 
NOTE: Governor Walker did not concur in favorable two-part determination for 
Menominee Nation despite disapproval of Forest County Potawatomi compact 
amendment. 
 

VI. INDIAN LANDS LITIGATION 
 
 
REDDING RANCHERIA 

Redding Rancheria v. Jewell 

776 F.3d 706 (9th Cir. January 20, 2015) 

Tribe restored in Tillie Hardwick litigation seeks to take land into trust  on 1-5, 
less than two miles from existing facility under restored lands exception. DOI 
issues a negative ILD based on 25 CFR part 292.12(c) which disallows 
application if tribe operating and existing facility. 

Lower Court upholds DOI regulation that disallows ‘restored tribe’ exception to 25 
U.S.C. § 2719 if applicant Tribe is operating an existing gaming facility. Tribe 
appeals: 

HELD: Regulation does not prohibit a restored Tribe from relocating an existing 
facility to newly-acquired lands, but regulations are otherwise under Chevron 
deference. Case remanded to be reconsidered in light of opinion. 

 
COWLITZ 
 
Confederated Tribes of Grand Ronde v. Jewell 
DK# 1:13-cv-00849-BJR 
(consolidated with Clark County, et al. v. Jewell, DK# 1:13-cv-00850-BJR) 
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December 12, 2014 Order deciding the merits on cross-motions for summary 
judgment. 
 
Cowlitz Tribe, formally acknowledged through Interior administrative process in 
2002, files application to have land in Clark County, WA taken in trust for gaming 
under the IRA and initial reservation exception in IGRA Section 20.  Grand 
Ronde, joined by Clark County, La Center card rooms, City of Vancouver, and 
individuals, challenge the Department's April 2013 decision, which sets out 
Interior's interpretation of the Carcieri decision. 
 
HELD: Cowlitz “now under federal jurisdiction” as of 1934 within the meaning of 
the Carcieri decision. IRA Section 19 is ambiguous, therefore DOI analysis is 
entitled to Chevron deference. Tribe need not be federally recognized in 1934; 
DOI two-part test to determine whether a tribe is under federal jurisdiction in 
1934 is within its discretion, properly considers many factors (guardian-like 
actions/ continuous course of dealings/ actions by the Office of Indian Affairs/ no 
formal termination action prior to 1934). 
 
HELD: A Tribe may be ‘restored’ for purposes of IGRA Section 20, and may still 
have been "under federal jurisdiction” in 1934 for purposes of the IRA. 
 
HELD: DOI’s part 292 ‘initial reservation’ regulations and its interpretation of 
"significant historical connections" in connection to Cowlitz lands are reasonable. 
Opposition’s claims that ethno-historic evidence must demonstrate a tribe had 
permanent presence on or ownership of the exact parcel in question are 
inconsistent with  Congress’ intent and Secretary’s authority to take lands in trust 
for gaming that are in "the vicinity" of lands where the Tribe had a historic 
presence.  
 
HELD: Grand Ronde’s interest too attenuated to establish standing for NEPA 
challenge (Note: although the decision is strong and well-reasoned in most 
aspects, the standing analysis is the weakest part). Because Judge Rothstein 
reached the merits on NEPA claims in connection with Clark County’s 
challenges, however, the issue is moot. 
 
HELD: Routine NEPA challenges (to reliance on Tribal ordinance, reasonable 
alternatives, water issues) were properly addressed in the EIS/ROD. 
 
Appeal pending 
 
 
ONEIDA NATION  
 
Town of Verona v. Jewell 
2015 WL 1400291 (N.D. New York, March 26, 2015) 
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Upstate Citizens for Equality v. Jewell 
2015 WL 1399366 (N.D. New York, March 26, 2015)  
 
Central New York Fair Business Association v. Jewell 
2015 WL 1400384 (N.D. New York, March 26, 2015) 
 
These three cases included Broad challenges to DOI decision to take lands into 
trust, ending dispute over Indian lands status of Oneida Nation’s Turning Stone 
Casino. 
 
HELD: No violation of NEPA. Issues that Town complains of, including impacts 
on jurisdiction, were adequately addressed in EIS. Comprehensive settlement 
agreement between Tribe and State at issue in separate litigation and not at 
issue here. 
 
HELD: No violation of Carcieri. Favorable two part test established by DOI and 
applied to Oneida is given Chevron deference and upheld. 
 
 
TOHONO O'ODHAM  
 
Tohono O'odham Nation v. City of Glendale 
2015 WL 6774044 (9th Cir. 2015) 
 
City and State appeal from District Court decision striking down a new state law 
that allows City to annex ‘unincorporated islands” into the City. Statute designed 
to change status of T.O. lands by disqualifying them under the criteria of the Gila 
Bend Indian Reservation Lands Replacement Act (“GBIRLRA”). 
 
HELD: New state law obstructs intent of the GBIRLRA. Accordingly, it is pre-
empted by federal law. District Court affirmed.  
 
See also, related litigation under compact litigation section 
 
 
ENTERPRISE RANCHERIA 
 
Latest in series of lawsuits surrounding Gov. Brown’s concurrence with favorable 
two-part determination. 
 
Citizens for a Better Way v. Interior 
2015 WL 5648925 (E.D. Cal. September 24, 2015) 
 
Blitzkrieg attack on DOI’s two-part determination, challenging inadequacy in 
NEPA review, failure to adequately consider impact information in making two-
part determination, and Carcieri-based challenge under IRA. 
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HELD: on cross-motions for summary judgment, in favor of Enterprise Rancheria 
on all counts. 
 
2015 WL 37949257 (E.D. Cal. June 17, 2015)  
 
In an APA action, Plaintiffs submit evidence, namely an expert impact analysis by 
Alan Meister and related affidavits, that were not part of the certified 
Administrative Record. DOI and the Enterprise Rancheria move to strike. 
 
HELD: APA action limited to review of Administrative Record. Although there are 
narrow exceptions that allow Plaintiffs to expand or supplement the record, they 
do not apply to post-decisional evidence  – motion granted. 
 
 
Enterprise Rancheria v. California 
Case No. 2:14-CV-01939-TLN-CKD (E.D. Cal.) 
 
On August 20, 2014, the Enterprise Rancheria filed a complaint against the State 
of California alleging that the State failed to conclude negotiations in good faith 
because the Legislature failed to ratify the compact negotiated in August, 2012 
with Governor Brown.  Ratification of the compact was held up over controversy 
of gaming on lands taken into trust pursuant to two-part determination. 
 
Cross-motions for summary judgment pending.   
                        
 
IONE BAND 
 
Latest of several lawsuits challenging Ione Band’s gaming. 
 
County of Amador v. Interior 
2015 WL 5813980 (E.D. Cal. September 30, 2015) 
 
Applying Chevron deference, court held (1) grandfather provision in part 292 
regulations reasonable; (2) finding of tribe exercising jurisdiction reasonable; and 
(3) determination that lands qualify under restored lands exception, reasonable. 
  
No Casino in Plymouth v. Jewell 
2015 WL 5813694 (E.D. Cal. September 30, 2015) 
 
HELD: Carcieri-based challenges rejected under Chevron deference 
HELD: NEPA challenges rejected – DOI provided adequate consideration. 
 
2014 WL 3939585 (E.D. Cal. 2014) 
2013 WL 5159011 (E.D. Cal. 2013). 
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JAMUL INDIAN VILLAGE 
 
One of dozens of lawsuits (litigious and well-funded local opposition, which have 
never prevailed, but they keep filing lawsuits despite sanctions and reprimands. 
$ 300M-plus facility managed by Penn National Gaming set to open in summer of 
2016. 
 
Jamul Action Committee v. Chaudhuri 
2015 WL 2388950 
 
JAC seeks to enjoin construction of Jamul Casino: 
 
HELD: Court lacks standing against DOI for lack a redressability – they lack the 
power to stop tribe from construction. 
 
HELD: JAC unlikely to prevail on merits because the casino construction is not 
contingent on any major federal action requiring NEPA compliance. JAC’s efforts 
to conflate construction activity, which does not require a major federal action 
with approval of a management contract with Penn National, which does require 
a major federal action, are unavailing. 
 
2015 WL 1802813: 
 
Disgruntled tribal members seek leave to submit an amicus brief. 
 
HELD: Proposed amici attempt to challenge legal issues already decided in the 
case, therefore allowing leave will not assists court in further deliberations – 
motion denied. 
 

 
GUN LAKE 

 
Patchak v. Jewell 
2015 WL 3776490 (D. D.C. June 17, 2015) 

 
On remand from SCOTUS, case rendered moot by Gun Lake Act, by Congress 
mandating land be taken into trust and eligible for gaming.  
 
QUAPAW 
 
Kansas v.NIGC, 
2015 WL 92728847 (D. Kansas December 18, 2015) 
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Kansas opposes effort of Tribe, with existing Indian lands in Oklahoma near the  
Kansas/Oklahoma border  to have lands in Kansas taken into trust. Tribe and 
State file jurisdictional motions to dismiss. 
 
HELD: Case Dismissed. Claims against NIGC are not actionable under IGRA 
and APA claims are time bared. Claims against Tribe dismissed on grounds of 
tribal sovereign immunity. 
 
Good analysis on a narrow reading of Bay Mills discussion re Ex parte Young. 

VII. CLASS II GAMING 
 
Alabama v. PCI Gaming Authority  
801 F.3d 1278 (11th Cir. September 3, 2015) 
 
Affirms 15 F.Supp.3d 1161 (M.D. Ala. 2014), ruling against latest of several 
challenges by Alabama Attorney General Strange to stop Poarch Band’s gaming 
operations. Tribe operates Class II games and does not have a Compact with the 
State.  
 
HELD: State has no jurisdictional basis to challenge Tribe’s Class II gaming. 
Remedy is to complain to NIGC and United States Attorney. 
 
HELD: State nuisance laws pre-empted by IGRA. IGRA meets complete pre-
emption requirement. 
 
HELD: Tribe immunity does not bar Ex Parte Young claims against tribal officials. 
 
HELD:  State’s challenges based on Carcieri and Big Lagoon are untimely and 
Ninth Circuit’s three judge panel decision was wrongly decided (see discussion of 
Big Lagoon, above). 
 
Somewhat related case: 
Alabama v. 50 Serialized JLM Games 
Case 1:14-cv-00066-CG-B (S.D. Ala. March 30, 2015) 
Unrecognized Tribe (MOWA) removes to federal court an action brought by the 
State in State Court to enjoin Tribe from operating games. State moves to 
remand. 
 
HELD: No federal issues because Tribe is not federally recognized. Remand 
grants. 
 
 
Idaho v. Coeur d’Alene 
794 F.3d 1039 (9th Cir. July 22, 2015) 
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Tribe opened Texas Hold’em poker tournaments over State’s objection. NIGC did 
not act (has not acted) on State’s objection. State filed suit alleging Compact 
violation even though Tribe does not look to compact as source of authority. 
 
Initial holding that matter should be resolved by arbitration per compact, but after 
neither party initiated arbitration, District Court ruled it had jurisdiction to rule on 
merits of State’s motion for preliminary injunction and ruled that Texas Hold’em 
not Class II because State Constitution prohibits game, even though widely and 
openly played in several non-Indian venues in State. Tribe appealed: 
 
HELD: Congress abrogated tribal immunity in breach of compact litigation. 
 
HELD: Texas Hold’em not Class II because State Constitution prohibits game, 
even though widely and openly played in several non-Indian venues in State. 
 
NOTE: On remand, the parties stipulated to dismiss the lawsuit based on Tribe’s 
representations that it will no longer offer Texas Hold’em at its gaming facilities. 
 
 
Wisconsin v. Ho-Chunk Nation 
784 F.1086 (7th Cir. April 29, 2015)  
 
Tribe operating virtual poker at its Class II-only facility in Madison, Wisconsin. 
 
State alleges game is Class III, asserts violation of compact and initiates lawsuit. 
 
HELD: USDC erred in finding that Poker is a prohibited Class III game. Applying 
tradition criminal/prohibitory and civil/regulatory analysis from Cabazon, State 
fails to establish that Wisconsin has a criminal/prohibitory scheme. Court 
emphasized that State scheme did not extend to Class III compacts that allow for 
poker and that State had decriminalized possession of a small number of 
machines that includes video poker. 
 
 
California v. Iipay Nation of Santa Ysabel 
DK # 14CV2724 AJB NLS (S.D. Cal)(Complaint filed November 18, 2014) 
 
State alleges that Tribe’s launch of Class II bingo games over the internet 
violates Tribal/State Gaming Compact. 
 
Tribe does not claim authority to offer the gaming pursuant to the Compact. Tribe 
looks solely to IGRA’s Class II authority. 
 
TRO issued on December 12, 2014. 
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HELD: Court has jurisdiction because State alleges that game is Class III and on 
Indian lands. NOTE: This analysis is contradictory to Complaint: State alleges 
that gaming is off Indian lands, while noting Tribe’s position that gaming is on 
Indian lands. 
 
HELD: Game is an “electronic facsimile” and not a “technological aid.”  
 
NOTE: This analysis is not driven by the use of the internet, but appears to 
challenge current, widely-played Class II gaming machines. 
 
HELD: UIEGA applies. 
 
2015 WL 2449527 (S.D. Cal. May 22, 2015) 
Tribe sought dismissal on jurisdictional grounds. 
 
HELD: Tribe in a catch-22. Compact restricts Tribe to only authorized Class III 
games, therefore State can use immunity waiver in compact because it alleges 
games are Class III (even though Tribe does not allege they are Class III, nor 
does it rely on compact as authority to offer game). State alleges UIGEA 
violation, which gives court jurisdiction as to aspects of gaming that are on non-
Indian lands. 
 
NOTE: Per stipulation, the action by the United States and the action by the 
State have been consolidated.  
 
NOTE: The NIGC has recently issued an advisory opinion concluding that the 
Tribe’s games are Class III games. 
 
NOTE: the case has been consolidated with  United States v. Iipay Nation of 
Santa Ysabel  DK# 14CV2855 DMS BLM (S.D. Cal.) Compliant filed December 
4, 2014, which alleges liability based on Unlawful Internet Gambling Enforcement 
Act (“UIGEA”), 31 U.S.C. §§ 5361-5367. 
 
NOTE: As with the Coeur d’Alene and Ho Chunk decisions, the Tribe is not 
looking to the compact as the authority to offer the game. There is a disturbing 
trend of states using compacts as the basis to challenge Class II gaming.  
 
 

VIII. NIGC 
 
Fond du Lac/Duluth Agreement: 
 
Latest lawsuits in longstanding dispute over pre-IGRA revenue sharing 
agreement in exchange for support to have land in downtown Duluth taken into 
trust with intent to operate gaming facility. 
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City of Duluth v. National Indian Gaming Commission 
89 F.Supp.3d 56 (D. D.C. March 31, 2015) 
 
After losing indirect challenge to NIGC action of issuing NOV based on revenue 
sharing agreement violating “sole proprietary interest” provisions of IGRA in 
lawsuit against the Tribe, City sues NIGC directly under the APA. 
 
HELD: NIGC decision entitled to Chevron deference. 
HELD: NIGC’s interpretation of IGRA’s “sole-proprietary interest provision” is 
reasonable, not arbitrary or capricious. NIGC’s prior approval of agreement did 
not preclude it from taking later contrary action. That decision results in 
retroactive relief is not relevant. 
 
 
City of Duluth v. Fond du Lac Band of Lake Superior Chippewa 
785 F.3d 1207 (8th Cir. May 8, 2015)  
2015 WL 4545302 (D. Minn. July 28, 2015) 
 
After Tribe stopped payments to City based on NIGC Order, and City lost in 
action against NIGC. District Court ruled that Tribe could not recover payments 
made to City prior to NIGC Order.  
 
HELD: District Court, in ruling that Duluth must return those payments made by 
the Tribe after the NIGC’s Notice of Violation, but need not return those 
payments made by the Tribe prior to the NIGC’s Notice of Violation, failed to 
consider that Congress intended that Tribes be the primary beneficiary of tribal 
gaming activities 
 
Eighth Circuit vacated and remanded.  On remand: 
 
HELD: Tribe entitled to retroactive relief. City must refund payments made by 
Tribe. 
 
NOTE: The Fond du Lac series of cases stand for the proposition that IGRA’s 
prohibition against taxation extends beyond compacts and to City MSAs and 
MOU’s. This line of cases should be part of any dialogue where a city or county 
is attempting to overreach in contract negotiations, especially in situations where 
the Compact mandates such agreements (e.g. all compacts out of the 
Schwarzenegger and Brown Administrations in California). 
 
 
Fort Sill Apache v. National Indian Gaming Commission 
2015 WL 2203497 (D. D.C. May 12, 2015) 
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HELD: APA’s waiver of United States’ sovereign immunity does not require final 
agency action otherwise reviewable under APA. Accordingly, Tribe’s claim for 
injunctive relief is not dismissed 
 
NOTE: Despite repeatedly losing this argument in several forums, DOJ continues 
to raise it as a matter of course. 
 
HELD: APA Claims challenging NIGC Closure Order dismissed because Tribe 
closed gaming facility on its own volition to avoid fines, rather than defy NIGC 
Order. Although Tribe alleges failure of NIGC to rule on Tribe’s appeal of closure 
order is a final agency action, the Tribe’s own decision to close is not causally 
related to the NIGC decision. 
 
 
 

IX. CONTRACT DISPUTES 
 
Stifel, Nicolaus & Co., Inc. v. Godfrey & Kahn 
2015 WL 7454484 (7th Cir. Nov. 24, 2015) 
 
Latest in long line of cases re LDF Lake of Torches bond dispute. Appeals. While 
several lawsuits were pending in other jurisdictions (see outline from last year’s 
seminar), Tribe filed action is tribal court. District Court enjoined all tribal court 
actions except one. On cross appeals: 
 
HELD: District Court should have enjoined tribal court action in its entirety. 
HELD: Lack of Tribal Court jurisdiction clear, such that exhaustion not required 
HELD: Waiver of immunity in collateral contracts to unapproved management 
contract enforceable 
 
 

X. CRIMINAL CASES: 

State v. Yang 

2014 WL 734765 (Minn. App. December 29, 2014) 

Maid in hotel of tribal casino resort discovered drugs and paraphernalia while 
cleaning room. She reported it to her supervisor who contacted hotel security, 
who handled evidence and contacted local law enforcement. In appeal of 
conviction, accused argues that evidence should have been suppressed as an 
illegal search in violation of Indian Civil Rights Act. 

HELD: No showing that security acted in capacity of tribal law enforcement or 
under direction/authority of Tribe in handling evidence, therefore no basis to 
contend that evidence was part of governmental search. Conviction upheld. 
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United States v. Olney 
2015 WL 5226273 (E.D. Wash. September 8, 2015) 
 
Defendant allegedly engaged in illegal cockfighting on Yakama Indian 
Reservation alleged amongst other defenses that IGRA precludes prosecution. 
 
HELD: Defendant fails to establish that cockfighting is authorized under compact, 
therefore, state law is validly assimilated for federal criminal charges. 
 
 

XI. FEDERAL LAWS OF GENERAL APPLICABILITY 
 
 
OBAMACARE 
 
Northern Arapaho v. Burwell 
90 F.Supp.3d 1238 (D. Wyo. Feb. 26, 2015) 
2015 WL 4639324 (D. Wyo. July 2, 2015) 
 
HELD:  Congress’ intent to include Tribes as large employers was clear. 
 
NLRA. 
 
Little River Band v. NLRB 
788 F.3d 537 (6th Cir. June 9, 2015) en banc denied September 18, 2015. 
 
HELD: NLRA applies. Scathing dissent. Majority opinion chock-full of statements 
doubting the correctness of its own decision. 
 
Saginaw Chippewa v. NLRB, 
791 F.3d 648 (6th Cir. July 1, 2015), en banc denied September 29, 2015. 
 
HELD: NLRA applies. Interesting dissent. Heavy criticism of Donovon. Dissent 
found treaty rights distinguishes case from Little River Band. 
 
NOTE: Given the two scathing dissents and the two majority opinions’ 
concessions regarding the possibility of a wrong result, it was a surprise to most 
observers that the cases were not accepted for en banc review. 
 
In re Chickasaw Nation. 

NLRB Administrative decision, 362 NLRB 109 (June 4, 2015) 

HELD: Because assertion of NLRA jurisdiction over Chickasaw Nation would 
interfere with Tribe’s treaty rights, NLRA does not apply. 
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Unite H.E.R.E Local 19 v. Picayune Rancheria of Chukchansi Indians 
2015 WL 1498847 (E.D. Cal. March 31, 2015) 
 
Tribe has collective bargaining agreement with union. Per the agreement, the 
Union sought arbitration for wrongful termination of two employees and prevailed. 
Arbitrator awarded make whole compensation. Tribe refused to honor the 
arbitration award and union filed suit.  
 
HELD: Judgment on the pleadings for labor union. Tribe’s jurisdictional defenses 
do not stand in light of express waiver of sovereign immunity in collective 
bargaining agreement. 
 
 
 

XII. INSTANT RACING MACHINES 
 
 
In re Verified Petition for Writ of Mandamus (Coeur d’Alene) 
2015 WL 7421342 (Idaho, November 15, 2015) 
supersedes 2015 WL 5286169 
 
Racino industry convinced Idaho Legislature that “historical racing machines” 
would expand the appeal of the “sport of kings.” Coeur d’Alene Tribe exposed the 
effort and educated members of the Legislature about how instant racing 
machines really worked. Legislature repealed the statute and Governor Otter 
attempted to veto the measure, but he did so three days late under the Idaho 
Constitution. The Secretary State recognized the veto anyway and the Coeur 
d’Alene Tribe petitioned for a writ of mandamus. Governor Otter’s veto was 
untimely and Secretary of State may not ignore his obligation to reject untimely 
veto for political expediency. Accordingly the State Legislature’s repeal of instant 
racing machine statute is valid. 
 
 
American Legion v, Texas Racing Commission,   
DK # D-1-GN-14-003700 (Travis County, TX. 2014) 
Appeal pending NO. 03-15-00118-CV 
 
Traditional Kickapoo Tribe of Texas intervened as Plaintiff. Preliminary injunction 
invalidates Texas Racing Commission approval of instant racing machines as 
such games violate State Constitution and Racing Commission’s authority. 
Appeal pending. 
 
 

XIII. TRIBAL LEADERSHIP DISPUTES IMPACTING GAMING 
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Paskenta Band of Nomlaki Indians v. Crosby et. al. 

Case No. 15-cv-00538-GEB-CMK (E.D. Cal.)  

Tribe files suit against former Councilmembers for fraud and embezzlement. 
Former Councilmembers counter with claim that Tribe’s current leadership 
organized an armed coup that lead to the temporary closure of the gaming 
facility. 
 
 
Cayuga Nation v. Tanner 
2015 WL 2381301 (N.D. N.Y. May 19, 2015) 
2015 WL 3563501 (N.D.  N.Y. June 11, 2015) 
 
Key issue in dispute is whether Town’s anti-gaming laws can be enforced to 
shutter Cayuga Nation’s gaming facility. Case challenging Town’s authority was 
dismissed because Plaintiffs could not establish that they were the governing 
body authorized to bring lawsuits against Town.  
 
Plaintiffs seek stay pending appeal. 
 
HELD: Some chance of success in appeal that Plaintiffs have authority to bring 
lawsuit on behalf of Nation, and other factors of balance of harms weigh heavily 
in favor of keeping casino open pending appeal – Stay granted. 
 
 
California Valley Miwok Tribe v. California Gambling Control Commission 
3:15-cv-00622-AJB-JLB (S. D. Cal. Sept. 11, 2015) 
 
HELD: CGCC allowed to withhold annual ($1.1 million) distribution from Revenue 
Sharing Trust Fund until internal leadership dispute is resolved (if ever?). This 
case is at least the third effort of one tribal faction seeking to force CGCC to pay 
the tribal RSTF distribution. 
 
 
See also, litigation involving Picayune Rancheria of Chukchansi Indians of 
California in compact litigation section, above. 
 
 

XIV. TRIBAL COURT CASES  
 
Mashentucket Pequot v Gallinaro 
6 Mash. Rep. 249, 2015 WL 884233 (Tribal Court February 26, 2015). 
 
Tribe seeks to collect on unpaid lie of credit. Defendant argued that debt was not 
enforceable under Massachusetts State Law.  
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HELD: State law defense not applicable on Tribal lands. 
 
Camarena v. Somday 
12 Am. Tribal Law 174, 2015 WL 7785525 (Colville Tribal Court, December 29, 
2014). 
 
Tribal Gaming Agent has license revoked, causing him to be terminated. Filed 
appeal: 
 
HELD: Loss of license is not within handbook’s definition of disciplinary action, 
therefore no right to challenge decision and due process rights are not violated.  
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Indian Gaming is Serious Business.
We Know It.



Newsweek, Aug. 22, 2014

Today’s Conversation

• A lot at stake in online & mobile market
– American Indian tribes face highest stakes, barriers to 

entry

• But…revenue disappoints in DE, NJ, NV

• Three key questions:
– 1. What does Indian Gaming Regulatory Act say 

about online gaming?
– 2. Where are things now?
– 3. Which factors will influence legalization?

4



WHAT DOES IGRA SAY ABOUT 
ONLINE GAMING?

Part I

Tribal Gaming’s Framework:
Indian Gaming Regulatory Act of 1988 (IGRA)

• Policy goals: promote tribal economic 
development, self-sufficiency, and strong tribal 
governments

• Regulates gaming conducted by “Indian tribe” on
“Indian lands”

• Tribe can game if not barred by state law

• Regulatory scheme according to type of game
– Class I, II, III



Key Knowns & Unknowns

• Two knowns
– IGRA has established framework for all tribal gaming operations

– IGRA’s policy goals were intended to reinforce tribal sovereignty 
& economic self-sufficiency

• Two unknowns
– Federal and state public policy & regulatory authority determine 

whether Indian gaming is legal – but what about online gaming?

– IGRA presumes bricks-and-mortar operations but leaves room for 
technology innovation – but what about online gaming?

WHERE ARE THINGS NOW?
Part II



The Erratic Push for Legalization

• Unlawful Internet Gambling Enforcement Act of 2006 
(UIGEA)
– Prohibited banks, credit card companies, or other financial institutions 

from collecting on debts incurred on an Internet gaming web site
– Effectively banned online gaming by making it illegal to process financial 

transactions

• Financial meltdown (2008-10)

• Congress & states like CA, NJ, FL, NV start looking to 
legalize online poker (2011)

Zigs & Zags

• “Black Friday” (Apr. 15, 2011)
– DOJ criminal indictments under UIGEA against 11 executives at 

PokerStars, Full Tilt, Absolute
– Civil suit for $3 billion in forfeiture, money laundering penalties

• DOJ (Sept. 2011): Wire Act only applies to sports
betting

• Congress considers legalizing (at least) online poker
– Best shot in 2012 with Harry Reid’s support – comes up short
– Tribal Online Gaming Act of 2012 (fails)

• State innovators – DE, NV, NJ. . . . 



Restoration of America’s Wire Act 
(RAWA) (2015)

• Would have reversed 2011 DOJ Opinion, “rewritten” Federal Wire Act of 1961
– Clarified that Internet transmissions related to gaming activities are covered, 

prohibited by Wire Act;
– Deleted phrase “on any sporting event or contest” to expand reach of Wire Act to 

include all forms of Internet gaming;
– Included rule of construction seeking to protect status quo with regard to 

horseracing, in-person electronic sales of state lottery tickets, and state charitable 
gaming

• Banned most forms of online gaming, even if legal and regulated by NJ, DE, NV

• Exempted fantasy sports

• Negatively impacted Indian Gaming?
– National Indian Gaming Association: “unintended consequences that could adversely 

impact existing brick and mortar based ‘linked’ Indian gaming that has been authorized 
for more than twenty-five years now under IGRA”. 

• RAWA update

(See Heidi McNeil Staudenmaier, Tribal Online Gambling Conference, May 4-5, 2015, Scottsdale, AZ)

Continuing to Play Out at All Levels

• States considering legalization
– CA, IL, MA, MS, NY, PA, WA

• Congress considering prohibition & 
legalization
– RAWA & Coalition to Stop Internet Gaming; Internet Poker 

Freedom Act

• Tribes considering . . . .
– Inclusion of tribes in proposed CA legislation
– Great Luck platform & Bingo Nation TV
– Santa Ysabel & DesertRoseBingo.com litigation



WHICH FACTORS WILL INFLUENCE 
LEGALIZATION?

Part III

Diffusion of Innovation in Online Gaming 
(an extension of the Everett Rogers model)

Everett Rogers, Diffusion of Innovations (5th ed. 2003)
http://cjni.net/journal/?p=1444



Determinants of Diffusion for Online 
Gaming

1. Relative advantage
– Legalization over 

prohibition
– Online over bricks-and-

mortar

2. Compatibility
– “Fit” with political culture
– Existing capacity—

regulation, technology, 
marketing

3. Complexity
– Player verification, 

geolocation, fair & honest 
play, etc.

4. Trialability
– Free play, online poker 

only
– States as policy labs

5. Observability
– Regulation & monitoring
– Media & industry scrutiny

Determinants of Diffusion for Tribes

1. Relative advantage
– Gaming operator more 

than government
– Lost exclusivity, brand 

strength?

2. Compatibility
– Best in states with 

profitable casinos
– Scalable from existing 

expertise?

3. Complexity
– Experience under IGRA
– Scalable from existing 

expertise?

4. Trialability
– Tribal sovereignty affords 

experimentation
– Constrained by federal 

law, role as governments 
& gaming operators?

5. Observability
– States-as-labs
– Different policy 

environment, high risks?
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California I-Poker: Background and History
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• Internet Gaming legislation suffered a rocky start in 
California.

• Senator Roderick Wright introduced the Internet Gambling 
Consumer Protection Public-Private Act in 2010.

• He reintroduced it in 2011, even though he was facing 
indictment for false declaration of candidacy, voter fraud 
and perjury.

• Despite these allegations he tried again to move his bill in 
2012 and 2013; However in 2014, he was ultimately 
convicted and forced to resign.



Background and History

• The effort to pass Internet Gaming legislation has continued 
because of several important policy issues:

– Consumer Protection concerns.

– California illegal online gambling players assumed all the risks and 
revenues are being realized by off-shore operators.

– Unregulated Internet gambling websites endanger Californians.

– Casino style games played on the Internet may violate the exclusivity 
granted to Indian tribes in the California compacts (Poker as a class II 
game which was played before the compacts were entered into does 
not threaten a violation of exclusivity).

– There has been insufficient revenue available to law enforcement 
agencies to combat illegal internet gambling activity which is expanding 
quickly. 

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 3

Development of Legislation

• At the end of the 2014 California legislative session, 13 
tribes and 24 card rooms developed unified language to 
authorize intrastate Internet poker in the State of California.

• Specifically, that legislation would:

– Authorize only Internet poker;

– Authorize the issuance of operator licenses to existing operators of 
land base gaming facilities in California (Indian Tribes and Card Clubs);

– Grant power to certain state agencies to oversee the operations of 
each licensee operator;

– Require a determination of suitability of owners, officers, directors and 
key employees and service providers;

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 4



Development of Legislation (cont.)

– Establish the Internet Poker Fund to cover the cost of licensure 
oversight, consumer protection, state regulation and problem gambling 
programs;

– Establish the Unlawful Enforcement Gambling Fund to allow 
enforcement against illegal internet gambling and other illegal gambling 
activities;

– Ensure consumer protection through extensive provisions regarding 
the registration of players, prohibition of co-mingling of player accounts 
with other assets of the licensed operators and protection of personally 
identifiable information. 

• Though the Legislation had strong support from most 
stakeholders, there was insufficient time left in the 
legislative session to enact the bill.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 5

2015 Legislative Session

• Then for the 2015 session, Representatives Jones-Sawyer and 
Gatto each introduced a bill, AB 167 and AB 9 respectively, that 
were largely based on language from the 2014 Legislation.

• The bills, however, had certain key differences which developed 
between stakeholders during the off-session. Even with the 
Assembly Chair of the powerful Government Operations 
committee Adam Gray, submitting a bill, those issues stalled 
iPoker legislation in the 2015 session.

• For the 2016 session Representatives Jones-Sawyer and 
Chairman Adam Gray are anticipated to push legislation.

• To be successful they will have to find middle ground on several 
issues.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 6



Amendments Needed to Achieve 
Middle Ground to Pass an Internet 
Poker Bill in the 2016 Session

©2015 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 7

Horse Racing Association Eligibility 

• Eligible entities:

– Horse Racing Associations have fought to be eligible for Internet poker 
operator licenses on essentially the same terms as eligible tribes or 
cardrooms.

– If legislation is to be passed, horse racing associations may need to be 
eligible for an Internet poker operators license; and additional 
provisions will likely be necessary to address the concerns of others 
involved in the horse racing industry;  those provisions should be 
developed by agreement within the industry.

– Any revenue split among the racing industry stakeholders should be 
funded by the racing association licensees, without subsidy or 
contribution from other eligible licensees.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 8



Horse Racing Association Eligibility (cont.)

• However, there is cogent, credible opposition to allowing 
horse racing associations to be eligible for an operator’s 
license.  Several influential tribal leaders believe that 
allowing racetracks to operate Internet gaming will 
ultimately lead to further expansion, threatening exclusivity 
and the long term sustainability of tribal gaming.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 9

Participation by Persons or Entities who 
Engaged in Unauthorized Internet Gaming

• “Bad actor” provisions will be critical to pass 
legislation.

• A balance must be struck between the State’s need 
to ensure that persons who willfully defy gaming 
laws not be permitted to jeopardize the integrity of 
Internet poker in California, while recognizing that 
control of an entity may change over time in a way 
that resolves regulatory concerns. 

• A successful approach should look specifically at 
personal participation in unauthorized gaming. 

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 10



Participation by Persons or Entities who Engaged 
in Unauthorized Internet Gaming (cont.)

• That is, those persons with control today over a 
licensed operator, service provider, or marketing 
affiliate, cannot be persons who personally participated 
in operating illegal, unauthorized Internet gaming.  
Looked at from a different angle, if a company that 
engaged in unauthorized gaming changes ownership, 
regulators should be able to review the affect of that 
change in ownership under the bill’s standards.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 11

Use of Assets Developed Through 
Unauthorized Internet Gaming

• Entities that engaged in illegal, unauthorized Internet gaming 
earned significant profit, which was invested in brand names, 
customer databases, and software platforms needed for 
operation of Internet poker; as those assets are bought and 
sold difficult questions are raised as to whether the assets 
should be used in California’s Internet poker industry. 

• This is one of the most difficult issues; some jurisdictions have 
used things like penalty boxes which, for example, could stop a 
brand from being used for a number of years, and other 
jurisdictions have left these thorny issues to the regulators.

• A consensus position must be formed based on considerations 
of fairness, regulatory integrity, and the legal requirements at 
issue.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 12



Why Internet Poker Legislation Now?

• Tribes are being left behind.

–Commercial Entities have moved forward with 
iGaming in three jurisdictions, New Jersey, Nevada 
and Delaware.  And with an ongoing billion dollar 
budget deficit, Pennsylvania is considering whether 
new internet gaming revenue would help shore up its 
financial position.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 13

Lotteries

• Meanwhile, state lotteries have quickly and aggressively 
moved into the iGaming space. 

• Illinois, Minnesota, Michigan and Georgia have been selling 
lottery tickets on the Internet.

• Kentucky, Maryland, Florida, New York and New Mexico 
appear not far behind.

• While legislation in Minnesota banning the lottery from 
offering electronic instant games will apparently have the 
unintended consequence of ending all internet lottery sales, 
there remain strong reasons why Internet lottery poses a 
threat to Indian tribes.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 14



Lotteries (cont.)

• Because lottery statutes are often broad, movement of a 
state lottery into the iGaming space can occur with little to 
no legislative action.

• The games can quickly morph from traditional lottery tickets 
to instant tickets and casino style games.

• For example, Michigan has moved to “modernize” their 
lottery products by selling lottery tickets and tickets for 
scratch-off games and instant keno.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 15

Lotteries (cont.)

• For Indian tribes these actions by Lotteries can have 
two important impacts:

1. Significant competition in the iGaming space can 
occur quickly.

2. Significant questions will be raised about the value 
of exclusivity in gaming compacts and how to 
interpret gaming compacts written before the 
ambitions of the lottery industry emerged.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 16



Daily Fantasy Sports

• If the DFS Industry didn’t have enough to worry about, tribal 
gaming and tribal ambition to operate on the Internet have 
now raised their heads.

• Over half the states in the country have some form of tribal 
gaming.

• Most tribal gaming operations benefit from contractual 
provisions in their tribal/state compacts, negotiated under 
the federal Indian Gaming Regulatory Act, that provide them 
with exclusive rights to offer gambling.

• Accordingly, in 2014 a bill designed to legalize DFS in 
Arizona was defeated when Tribes raised concerns. 

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 17

Daily Fantasy Sports (cont.)

• Likewise, there is concern in Florida where the Seminole’s 
are seeking a new compact, that the Tribe’s exclusivity 
payments may cease if the state changes the law to allow 
for “Internet gaming involving wagering.” 

• Approaching the issue from a different vantage point, in 
New York the Seneca’s are interested in offering DFS and 
have signed a partnership with Draft Day (though the 
business is on hold while legal clarity is sought).

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 18



Conclusion

• Tribes are making efforts to expand into online gaming, 
while at the same time protecting their brick and mortar 
facilities from competition. Though they are subject to state 
legislative and regulatory provisions when they operate 
Internet gaming, Tribes command a significant part of the 
U.S. Gaming market and to maintain their position, many 
are willing to operate beyond the boundaries of the Indian 
Gaming Regulatory Act.

©2016 Lewis Roca Rothgerber Christie LLP  /  Strictly Confidential  /  lrrc.com  / 19
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The Diffusion of Online Gaming
Among States, Congress, and Tribes:

Innovators and Early Adopters

Kathryn R.L. Rand and Steven Andrew Light

I. INTRODUCTION

Not long ago, online and mobile gaming was
sure to be the next wave of legalized gambling

in the U.S. In 2014, Newsweek depicted a tablet
computer displaying a poker hand, held by a
child, with the headline ‘‘Poker Face.’’1 This pro-
vocative image reflected the confluence of technol-
ogy and generational shift, key factors shaping
online gaming, a rapidly growing $33 billion global
market including a variety of virtual games—casino
games, sports wagering, bingo, lotteries, and
poker—with an estimated $3 billion contributed
by illegal bets in the U.S.2

The spread, or diffusion, of online gaming re-
flects political, legal, and technological innovation.
Delaware, Nevada, and New Jersey were the first
states to go all in, dissatisfied with Congress’s fits
and starts.3 Leading traditional industry operators,
including Caesars Entertainment, Boyd Gaming,
and MGM Resorts, partnered with online experts
in social and mobile gaming, such as 888 Holdings,
and specialized providers of geolocation and other
security software, such as Locaid, to accelerate the
developing virtual gambling market.4

At the same time, after consistent opposition,
many American Indian tribes began reversing
course to explore or advocate for online gaming,
seeing it as a means to expand—rather than compete
with—the saturated land-based Indian gaming mar-
ket.5 Generating $28 billion in revenue in 2013, trib-
ally owned and operated casinos account for more
than a quarter of the legalized gambling indus-
try’s total gross revenue across 48 states and the
District of Columbia.6 Though still an overwhelm-
ing success, the tribal gaming industry’s growth
has slowed, reflecting its status as a mature indus-
try with market borders defined geographically, le-
gally, and politically by the limits of reservation
lands, and the actions—or inaction—of non-tribal
institutions.

Kathryn R.L. Rand is the dean and Floyd B. Sperry professor at
the University of North Dakota School of Law in Grand Forks,
North Dakota. Steven Andrew Light is the associate vice pres-
ident for academic affairs and a professor of political science
and public administration at the University of North Dakota
in Grand Forks, North Dakota. Rand and Light are co-directors
of the Institute for the Study of Tribal Gaming Law and Policy
at the University of North Dakota School of Law.

1Newsweek, Aug. 22, 2014.
2SeeKate Zernike, New Jersey Now Allows Gambling via Inter-
net, N.Y. Times, Nov. 26, 2013, <http://www.nytimes.com/
2013/11/27/nyregion/new-jersey-opens-up-for-online-gambling
.html?_r=0> .
3Pamela M. Prah, N.J., Nev., Del. Wager on Online Gambling,
USA Today, Sept. 26, 2013, <http://www.usatoday.com/story/
news/nation/2013/09/26/stateline-new-jersey-nevada-delaware-
online-gambling/2875897/> .
4See Christopher Versace, The Time is Here for Online Gaming,
Forbes, Feb. 26, 2014, <http://www.forbes.com/sites/chrisversace/
2014/02/26/the-time-is-here-for-online-gaming/> .
5See, e.g., Dave Palermo, Second Thoughts, Global Gaming
Bus., Sept. 2012, <http://ggbmagazine.com/issue/vol-11-no-
9-september-2012/article/second-thoughts1> .
6See Press Release, National Indian Gaming Commission
(NIGC), 2013 Indian Gaming Revenues Increased 0.5% (Jul.
21, 2014), <http://www.nigc.gov/Media/Press_Releases/2014_
Press_Releases/PR-226_07-2014.aspx> .
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With three states in the virtual market, and con-
tinual debate in Congress, both the existing and
the potential online and mobile gaming markets
are too large, too dynamic and fluid, and too
under-regulated for the federal, state, or tribal
governments in the U.S. to ignore. And, indeed,
they haven’t.7 Yet the legalization and diffusion
of online gaming has been in significant flux, me-
diated by a plethora of legal, political, commer-
cial, and cultural push and pull factors. In these
uncertain times, who will push the diffusion
curve forward, from innovators to early adopters,
and beyond?

In this article, we explore the spread of online
and mobile gaming, and the prospects for its suc-
cessful diffusion among states, the federal govern-
ment, and American Indian tribes. Part II briefly
lays out the basic conventions of Indian gaming,
establishing the stakes for tribes. In Part III, we de-
scribe the erratic push for online legalization in re-
cent years, fueled by federal agency actions and
Congress in particular, before states got into the
act. Part IV explains the influential diffusion of in-
novations theory for how some new ideas, technol-
ogies, products, and policies spread through society,
starting with innovators and early adopters who
push the curve. We then apply the model in the
online gaming context, as Delaware, Nevada, and
New Jersey were the first to innovate through legal-
ization. Given those states’ mixed results, the ques-
tion we explore in Part VI is whether other states
or Congress will become early adopters. Part VII
demonstrates how tribes have explored their own in-
novative approaches to online gaming through ‘‘free
play’’ websites, multijurisdictional compacts, state-
authorized licenses, and other online platforms that
may, or may not, represent a new model of tribal
gaming. In Part VIII, we circle back to the question
of which jurisdictions will take the risks necessary
to push the diffusion curve forward and forestall
diffusion failure.

II. THE BASIC CONVENTIONS
OF INDIAN GAMING

Tribes are constrained by the conventions of
‘‘Indian gaming’’ as defined and developed
over the last three decades. This starts with fed-
eral law. While tribal casinos have much in com-

mon with commercial casinos, Indian gaming is
subject to a unique regulatory framework under
the Indian Gaming Regulatory Act (IGRA) of
1988.8

In IGRA, Congress set forth two primary public
policy goals: promoting tribal economic develop-
ment, tribal self-sufficiency, and strong tribal gov-
ernments through Indian gaming; and providing
effective regulation of Indian gaming, including
ensuring that tribes are the primary beneficiaries
of gaming operations.9 These policy objectives re-
main paramount as exercises of tribal sover-
eignty, and frame how and why Indian gaming is
conducted.

Stated simply, IGRA permits gaming on tribal
lands by federally acknowledged tribal govern-
ments in states that have legalized at least some
forms of gambling. Through IGRA, Congress estab-
lished a federal independent regulatory agency with
specific authority over tribal gaming (the National
Indian Gaming Commission, or NIGC),10 delegated
some regulatory power to the states over casino-
style gaming, and set the terms for tribal regulation
of gaming.

IGRA also created three classes of Indian
gaming: Class I, or traditional tribal games, falls
within exclusive tribal regulatory authority; Class
II, or bingo and similar games, is regulated by
tribes with NIGC oversight; and Class III, or casino-
style gaming, requires that the tribe enter into a
compact with the state in which the casino is
located.11

In terms of prospects for tribal online and mo-
bile gaming, it is important to remember three im-
portant points: first, that IGRA’s terms have
established the framework for all existing tribal
gaming operations, with both legal and real-
world implications; second, that federal and state
public policy and regulatory authority are key de-
terminants of whether Indian gaming is legal, while

7When Congress appeared poised to act in 2011, we analyzed
tribal considerations for Internet gaming. See Kathryn R.L.
Rand and Steven Andrew Light, Indian Gaming on the Internet:
How the Indian Gaming Ethic Should Guide Tribes’ Assess-
ment of the Online Gaming Market, 15 Gaming L. Rev. &
Econ. 681 (2011).
825 U.S.C. §§ 2701–2721.
9Id. § 2702.
10Id. § 2704; see also id. §§ 2705–2707, 2711–2716.
11Id. § 2710.
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the question of what are the implications for
online gaming is an open one; and third, that
IGRA’s public policy goals were intended to un-
derscore and reinforce tribal sovereignty and eco-
nomic self-sufficiency, and in that context, tribes
have legitimate arguments that online gaming
should do the same. Also important: through its reg-
ulatory scheme, IGRA presumes land-based,
‘‘bricks-and-mortar’’ operations, but leaves room
for technological innovation in virtual space.12 But
does it leave room for online gaming? And if so,
are the public policy goals and potential outcomes
in line with Indian gaming as defined by IGRA—
and should they be?

Before one can try to answer these questions in
the tribal realm, the inconsistent, uneven, and er-
ratic evolving politics of online gaming intervene.
When it came to land-based casinos, IGRA made
clear the respective roles of tribes, states, and
the federal government. Not so for online or mobile
gaming.

III. THE ERRATIC PUSH FOR ONLINE
LEGALIZATION

Accompanying the global proliferation of offshore
and allegedly wager-free poker sites, which cross all
virtual U.S. ‘‘boundaries,’’ Congress sought to curb
online money-laundering activities by passing the
federal Unlawful Internet Gambling Enforcement
Act of 2006 (UIGEA).13 The UIGEA prohibited
banks, credit card companies, or other financial in-
stitutions from collecting on debts incurred on an
Internet gaming website.14 The UIGEA effectively
banned American online gaming by making it illegal
to process financial transactions related to online
gambling, though playing online poker or similar
games itself was not necessarily illegal. Neverthe-
less, online games became increasingly popular,
even as revenue generated by the bricks-and-mortar
industry cratered, then slowly rebounded, following
the nation’s fiscal crisis.15

By spring 2011, several members of Congress
had joined the District of Columbia and states in-
cluding California, New Jersey, Florida, and Nevada
in considering the prospects for legalizing online
poker or casino-style gaming.16 Nevertheless, in
April 2011, the U.S. Department of Justice enforced
the UIGEA on a grand scale, raiding the most three
popular online poker websites: PokerStars, Full Tilt

Poker, and Absolute Poker.17 Some commentators
suggested that the Justice Department’s actions
were intended to short-circuit state and federal ef-
forts to legalize online gambling.18 Yet Congress
continued to explore the legalization of online
poker, state-level initiatives picked up steam, and
such prominent commercial operators as Caesars
Entertainment made inroads with state and interna-
tional partners.19 At the same time, American
Indian tribes and their key gaming lobby and advo-
cacy organization, the National Indian Gaming
Association (NIGA), expanded their own conversa-

12IGRA permits Class II games to utilize ‘‘electronic, computer
or other technologic aids.’’ See 25 U.S.C. §§ 2703(7),
2710(b)(1). Class III casino-style gambling includes slot ma-
chines, most casino-style table games, and ‘‘electronic facsim-
iles’’ of Class II games, all which must be regulated pursuant to
a negotiated tribal-state compact. See id. § 2710(d)(3), (6).
1331 U.S.C. §§ 5361–5367.
14Id. The law ‘‘prohibits gambling businesses from knowingly
accepting payments in connection with the participation of an-
other person in a bet or wager that involves the use of the Internet
and that is unlawful under any federal or state law.’’ It excludes
most fantasy sports and legal intrastate and intertribal gaming.
15See Gaming Revenue: 10-Year Trends, American Gaming
Association, <http://www.americangaming.org/Industry/
factsheets/statistics_detail.cfv?id=8> (showing total commer-
cial casino revenue peaked in 2007 at $34.1 billion and fell to
$30.7 billion in 2009). According to one account, only about
half of the online poker sites stopped accepting U.S. players
after the UIGEA took effect. What Is the Unlawful Internet
Gambling Enforcement Act?, Legal U.S. Poker Sites, n.d.,
<http://www.legaluspokersites.com/uigea/> .
16See Rand and Light, Indian Gaming on the Internet, supra
note 7, at 684; Alexandra Berzon, States Make Play for Web
Gambling,Wall Street J., Mar. 2, 2011, <http://online.wsj.com/
article/SB10001424052748703409904576174730883294102
.html> .
17Federal authorities seized some 75 bank accounts in 14 coun-
tries and issued criminal indictments against 11 defendants, in-
cluding each of the sites’ founders, charging them with bank
fraud and money laundering. A civil forfeiture action reportedly
was settled for $730 million. See Andrew Harris, PokerStars’
Scheinberg to Pay $50 Million to End U.S. Probe, Bloomberg
Businessweek, Jun. 12, 2013, <http://www.bloomberg.com/
news/articles/2013-06-12/pokerstars-scheinberg-to-pay-50-million-
to-end-probe> .
18I. Nelson Rose, Poker’s Black Friday, 15Gaming L. Rev. &
Econ. 327 (2011).
19Richard N. Velotta, Regulators OK Ties Between Caesars,
Internet Gaming Company, Las Vegas Sun, Mar. 24, 2011,
<http://www.lasvegassun.com/news/2011/mar/24/regulators-
oks-ties-between-caesars-internet-gaming/> .
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tion about the potential implications for tribal casinos
under IGRA and existing tribal-state compacts.20

In December 2011, the Justice Department issued
a surprising legal opinion that the federal Interstate
Wire Act of 1961 did not ban states from conducting
online lottery sales within their borders.21 The opin-
ion signaled that online sales of state lottery tickets
also do not conflict with the UIGEA.22 In effect, the
opinion opened the door to state legalization and
regulation of online gaming.

Many states were seeking new sources of reve-
nue to overcome the effects of the recent economic
recession, so it was no surprise that California,
Delaware, Florida, Nevada, New Jersey, and a
dozen more states considered legislation to legal-
ize online poker or casino-style gaming within
their borders.23 Some assumed that Congress
would preempt the field with federal legislation,
especially as bills to legalize online poker had
been under consideration for several years. Yet
these efforts did not generate serious traction

until 2012, when Senator Harry Reid (D-NV) led
attempts to legalize Internet poker and also to rec-
ognize a tribal role through the separate Tribal
Online Gaming Act (TOGA).24

The TOGA purported to establish a logical and
effective regulatory framework for tribal online
gaming—specifically, online poker conducted by a
federally recognized Indian tribe—that advanced
the mutual policy goals of tribes, the federal govern-
ment, and states.25 While echoing IGRA’s primary
policy goals for tribes,26 the TOGAwould have cre-
ated a separate federal regulatory framework apart
from IGRA and absent NIGC authority, a compli-
cating and even troubling development to some.27

In the meantime, several states were more aggres-
sive andmore successful in drafting and enacting laws
allowing online gaming. Delaware was first out of
the gate in 2012, with Nevada and New Jersey close
behind. More nimble than Congress, and uncon-
strained by IGRA (as tribes were), these three states
became the innovators of legalized online gaming.

20See Rand and Light, Indian Gaming on the Internet, supra
note 7, at 689. The latter two questions were echoed in a fall
2010 NIGA Resolution:

At a minimum, any federal internet gaming legislation
must incorporate the following fundamental principles:

� Indian tribes are sovereign governments with a
right to operate, regulate, tax, and license Internet
gaming, and those rights must not be subordinated
to any non-federal authority;

� Internet gaming authorized by Indian tribes must
be available to customers in any locale where In-
ternet gaming is not criminally prohibited;

� Consistent with long-held federal law and policy,
tribal revenues must not be subject to tax;

� Existing tribal government rights under Tribal-
State Compacts and IGRA must be respected;

� The legislation must not open up the Indian Gam-
ing Regulatory Act for amendments; and

� Federal legalization of Internet gaming must pro-
vide positive economic benefits for Indian country.

Resolution MY-001 on Legislation to Legalize Internet Gaming,
National Indian Gaming Association (Oct. 20, 2010),
<http://indiangaming.org> .
21Whether Proposals by Illinois and New York to Use the Inter-
net and Out-of-State Transaction Processors to Sell Lottery
Tickets to In-State Adults Violate the Wire Act, Memorandum
Opinion for the Assistant Attorney General, Criminal Division,
U.S. Department of Justice, Sept. 20, 2011, <http://www
.justice.gov/olc/2011/state-lotteries-opinion.pdf> . The opinion
found that the Wire Act, which prohibited ‘‘transmission of
wire communication’’ related to betting and wagering, does not
reach online lotteries that do not involve wagering on ‘‘sporting
events or contests.’’ Id. at 1.

22While the Justice Department had issued criminal charges
under the Wire Act for online gaming as recently as 2008, the
April 2011 indictments tellingly did not include Wire Act
charges. See Nathan Vardi, Department of Justice Flip-Flops
on Internet Gaming, Forbes, Dec. 23, 2011, <http://www
.forbes.com/sites/nathanvardi/2011/12/23/department-of-justice-
flip-flops-on-internet-gambling/> .
23Michael Cooper, As States Weigh Online Gambling, Profit
May Be Small, N.Y. Times, Jan. 17, 2012, <http://www.nytimes
.com/2012/01/18/us/more-states-look-to-legalize-online-gambling
.html> .
24Tribal Online Gaming Act of 2012, S. __, Discussion Draft,
112th Cong. 2d. Sess. (2012), <http://www.indian.senate.gov/
sites/default/files/upload/files/TOGA-Sec-by-Sec-final.pdf> . For
a discussion of public policy issues related to tribal online gaming,
see Rand and Light, Indian Gaming on the Internet, supra note 7.
25For our take on the TOGA, see Kathryn R.L. Rand and Steven
Andrew Light, Statement for the Record Before the U.S. Senate
Committee on Indian Affairs on the Tribal Online Gaming Act
(Jul. 26, 2012), <http://www.gpo.gov/fdsys/pkg/CHRG-112shrg
78446/html/CHRG-112shrg78446.htm> . For a discussion of
other policy issues related to tribal online gaming, see Rand and
Light, Indian Gaming on the Internet, supra note 7.
26The bill’s policy goals paralleled those of IGRA: to promote
tribal economic development, self-sufficiency, and strong tribal
governments; to provide effective regulation of tribal online
gaming; and to encourage online gaming as a means of gener-
ating tribal revenue and providing essential government ser-
vices to tribal communities. See Tribal Online Gaming Act of
2012, supra note 24.
27The bill assigned primary oversight and regulatory authority
of tribal online gaming to the U.S. Secretary of Commerce,
via a new Office of Tribal Online Gaming. See, e.g., Rand
and Light, Statement for the Record Before the U.S. Senate
Committee on Indian Affairs, supra note 25.
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At the leading edge of public policy innovation, the
question became which states or tribes would follow
suit, and when.

IV. THE DIFFUSION OF INNOVATION
IN LEGALIZED ONLINE GAMING

New ideas, products, technologies, and other inno-
vations spread through society, starting with the inno-
vator and early adopters of the innovation and then, if
the innovation is successful, moving to widespread
adoption. An easy recent illustration of this phenom-
enon is the mobile or cellular phone. From Martin
Cooper’s first public call on a prototype cell phone
in 1973, to Gordon Gekko’s now laughably gigantic
mobile phone in the 1987 filmWall Street, to voting
on your cell phone for your favorite next American
Idol, to the role of mobile phones in shaping politi-
cal debates in the 2011 Arab Spring, cell phones—
and most transformatively, the smart phones which
place unlimited information in your purse or pocket—
are ubiquitous. In 2015, with a global population
of 7.2 billion, there were 7.08 billion cell phone
subscriptions, or 96.8 for every 100 people—an
unusually successful diffusion of a technological in-
novation that also transforms society.28

The diffusion of an innovation, like the mobile
phone, across society was explained in 1962 by
the sociologist and communications scholar Everett
M. Rogers.29 His model demonstrates the process
and rate through which new ideas or technologies
spread throughout a social system, shaped by the na-
ture of the particular innovation, communication,
and time. Rogers identified five categories of adopt-
ers, whose likelihood and rate of adoption are influ-
enced by such factors as risk tolerance, opinion
leadership, and skepticism:

� innovators;
� early adopters;
� early majority;
� late majority; and
� laggards.

Tracked on a Bell curve, and assuming successful
progression through the entire model to 100% adop-
tion within a social system, the first 2.5% of adopt-
ers are the innovators, followed by the next 13.5%
as early adopters, with 68% comprising the early
and late majority adopters, and the last 16% repre-
senting the laggards.30

Rogers’ theory centered on the communication
of an idea, and the role of novelty and uncertainty
in determining the rate of adoption:

Diffusion is a special type of communication
in which the messages are about a new
idea..The newness [of the idea] means that
some degree of uncertainty is involved in dif-
fusion..Uncertainty implies a lack of predict-
ability, of structure, of information, [which
influence whether the new idea will be adop-
ted]..When new ideas are invented, diffused,
and adopted or rejected, leading to certain
consequences, social change occurs.31

Given the variables at play, not every innovation
is successful: some fail to reach a tipping point or
critical mass on the diffusion curve. And success-
fully diffused innovations may proceed at different
rates of speed. Rogers further identified five charac-
teristics of innovations that determine the rate of
successful diffusion:

� relative advantage, or the degree to which the
innovation is seen as better than what existed
before;

� compatibility, or an innovation’s alignment
with existing values or needs;

� complexity, or how difficult it is to understand
or use the innovation;

� trialability, or the ability to ‘‘try out’’ the inno-
vation in small ways; and

� observability, or how visible the results of the
innovation are.32

Rogers’ diffusion model has been applied to de-
scribe the adoption of a wide range of social, techno-
logical, and policy innovations, including planting
hybrid corn by farmers, prescription of pharmaceuti-
cals by doctors, and political messaging to voters.
Given the interconnectedness of novelty, technol-
ogy, and uncertainty in the online andmobile gaming
arena, as well as ability to identify discrete social
systems in the form of political jurisdictions, the

28ITU (United Nations telecommunications agency), 2005–2015
ICT Data, ITU.int, <http://www.itu.int/en/ITU-D/Statistics/
Pages/stat/default.aspx> .
29Everett M. Rogers, Diffusion of Innovations (5th ed.
2003).
30Id.
31Id. at 6.
32Id. at 15–16.
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model is well-suited to explain the diffusion of legal-
ized online gaming in the U.S. It allows us to explore
the prospects for successful and pervasive adoption
of online gaming by states, Congress (that is, the fed-
eral government), and tribes. The online gaming
innovators—Delaware, Nevada, and New Jersey—
represent the leading edge of the diffusion curve.
The results are mixed.

V. THE INNOVATORS

A. Delaware

The Delaware Gaming Competitiveness Act
of 201233 legalized online casino gaming with the
intent of buttressing the state’s three commercial
‘‘racinos,’’ which offered both casino games and
racetrack betting at their facilities. The racinos’
gaming revenue was declining due to competition
from gaming facilities in neighboring states.34 At
the time, Governor Jack Markell predicted ‘‘a cou-
ple thousand jobs’’ and $7.75 million in state reve-
nue thanks to online gaming.35

In late summer 2013, Delaware’s three racinos
launched online operations, starting with free
games, including slots, poker, blackjack, and roulette,
and then fully implemented pay-to-play games a few
months later. Despite the hype, early returns were
lackluster, as the online games failed to attract cus-
tomers, and some major banks and credit cards re-
fused to process the transactions, citing uncertainty
concerning the UIGEA’s applicability.36 Far from
the predicted $7.75 million in revenue during its
first year, actual revenue was only $1.2 million.37

In 2014, Delaware entered into an interstate com-
pact with Nevada, allowing residents of both states to
play online poker against each other. In a rare example
of technology having to catch upwith law, the compact
was implemented thirteen months later, in March
2015. Delaware’s racinos saw an immediate uptick in
players, reporting significant growth—but combined
monthly revenues at the three facilities remainedmod-
est, so far failing to top the record $107,000 reported in
December 2013.38 At the same time, the state legisla-
ture was considering a proposed $46 million bailout
package for the state’s bricks-and-mortar racinos.39

B. Nevada

As he signed the 2013 legislation legalizing In-
ternet poker,40 Nevada Governor Brian Sandoval

declared, ‘‘Today I sign into law the framework
that will usher in the next frontier of gaming in
Nevada..This bill is critical to our state’s economy
and ensures that we will continue to be the gold
standard for gaming regulation.’’41

Nevada pushed the online gaming envelope by
authorizing interstate online gaming through com-
pacts with other states to offer Nevada’s online
poker games to residents within their borders. (As
noted above, the state’s first and, to date, only com-
pact is with Delaware.) State lawmakers understood
the necessity of player liquidity for online poker to
succeed, as state-by-state legalization limited online
gaming markets to only those players physically
present in the state. By authorizing interstate com-
pacts, Nevada innovated by paving the way for in-
creasing the total number of potential players.

Fast-tracking implementation, Ultimate Poker
launched the state’s first online gaming website in
April 2013. In their first year, Nevada’s three online
poker sites earned some $10 million, including a re-
cord $1 million in monthly revenues in July 2014.42

33Del. Code Ann. tit. 29, §§ 4801-4837 (as amended).
34Wade Malcolm, Casino Competition Hits Delaware in the
Wallet, USA Today, Jun. 20, 2013.
35Doug Denison, Delaware to Allow Online Gambling, USA
Today, Jun. 28, 2012, <http://usatoday30.usatoday.com/news/
nation/story/2012-06-28/delaware-online-gambling/55897914/1> .
36See, e.g., Wade Malcolm, Online Gaming Far From an
Instant Hit for Delaware’s Casinos, News J. (Wilmington,
DE), Jan. 25, 2014, <http://www.delawareonline.com/story/tech/
2014/01/24/online-gaming-far-from-an-instant-hit-for-delawares-
casinos/4841937/> .
37See Jon Offredo, Online Gambling a Bad Bet for State?,
News J. (Wilmington, DE), Jul. 11, 2014, <http://www.delaware
online.com/story/news/local/2014/07/11/online-gambling-bad-
bet-state/12542795/> .
38See Delaware iGaming Net Proceeds, Delaware Lottery
(Jun. 2015), <http://www.delottery.com/games/igaming/finalstats
.asp> .
39Jon Offredo, No Dice on Delaware Casino Bailout Legisla-
tion, News J. (Wilmington, DE), Jun. 12, 2015, <http://www
.delawareonline.com/story/news/local/2015/06/12/dice-delaware-
casino-legislation/71129686/> .
40Nev. Rev. Stat. ch. 463 (as amended).
41Press Release, Office of the Governor (NV), Sandoval State-
ment on Signing Internet Gaming Legislation (Feb. 21, 2013),
<http://gov.nv.gov/News-and-Media/Press/2013/Sandoval-
Statement-on-Signing-Internet-Gaming-Legislation/> .
42See Nevada Legalizes Online Gambling, CBS News, Feb. 22,
2013, <http://www.cbsnews.com/news/nevada-legalizes-online-
gambling/> ; Adrienne Lu, Online Gambling Revenues Fall
Short, USA Today, Jun. 24, 2014, <http://www.usatoday.com/
story/news/nation/2014/06/24/stateline-online-gambling-revenues-
fall-short/11306661/> .
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But in November 2014, Ultimate Poker’s parent
corporation, Ultimate Gaming, closed its Nevada op-
erations, citing a lack of profits. With online gaming
legal in only three states, and potential player liquid-
ity therefore limited to patrons physically present in
those states, ‘‘[t]hese factors have combined to
make the path to profitability very difficult and un-
certain,’’ explained Ultimate Gaming Chair Tom
Breitling.43 In the meantime, the combined monthly
revenues for the state’s remaining two online poker
sites hovered around $600,000,44 while the state’s
casino-based poker rooms brought in over $10 mil-
lion in May 2015.45 Instead of pursuing further ex-
pansion of online gaming, Nevada’s legislature
chose a different direction in 2015, expanding sports
betting and authorizing development of ‘‘skills
slots,’’ slot machines akin to arcade games.46

C. New Jersey

After authorizing Internet gaming in 2011,47

New Jersey online casino games were up and run-
ning in late 2013. As did Delaware, New Jersey lim-
ited licenses to existing Atlantic City casinos and
permitted online versions of the games offered at
the bricks-and-mortar casinos, including slots,
blackjack, roulette, and table games.

‘‘This was a critical decision, and one that I did not
make lightly,’’ said Governor Chris Christie.48 He
and New Jersey lawmakers, as well as numerous
business interests with ties to the state’s casinos,
hoped online gaming would save Atlantic City’s ca-
sino industry and balance the state’s budget. By
2014, however, four of the twelve casinos in Atlantic
City—the Atlantic Club, Showboat, Revel, and
Trump Plaza—had closed, with 8,000 jobs lost and
gaming revenues half of what they were just eight
years ago.49 Governor Christie audaciously had pre-
dicted that online gaming would generate $1 billion
in revenue and $200 million in state taxes in the
first year. By mid-2014, with under $10 million in
tax revenue collected, the state treasurer succinctly—
and understatedly—reported, ‘‘Clearly, the results so
far have not met our expectations.’’50

VI. WHO WILL PUSH THE DIFFUSION
CURVE AS EARLY ADOPTERS:

STATES OR CONGRESS?

If successful, the diffusion of legalized online
gaming would continue, with additional states as

early adopters. As noted above, Rogers identifies
five characteristics of innovations that determine
the rate of successful diffusion: relative advantage,
compatibility, complexity, trialability, and observ-
ability.51 Here, each of these factors helps to assess
the likelihood that more states, and which ones, will
legalize online gaming, and whether Congress in-
stead might preempt the field.

A. Relative advantage

The relative advantage of legalization of online
gaming is the degree to which it is perceived as better
than prohibiting online gaming. This might take into
account the costs and feasibility of enforcing a ban on
Internet gaming, ‘‘lost’’ tax revenues and economic
impacts in an illegal online market, the allure of
attracting new customers through a novel platform
or by carving out a competitive edge in a saturated
marketplace, or an overall cost-benefit analysis of
the socioeconomic impacts of creating an online
market as compared to existing bricks-and-mortar

43Howard Stutz, Online Poker’s Ultimate Gaming Folds After
19 Months, Las Vegas Rev.-J., Nov. 14, 2014, <http://www
.reviewjournal.com/business/casinos-gaming/online-poker-
s-ultimate-gaming-folds-after-19-months> .
44Robert DellaFave, Nevada Online Poker Revenues: Stable for
Now, but Serious Structural Concerns Remain,Online Poker
Report, Mar. 18, 2015, <http://www.onlinepokerreport.com/
16004/nv-online-poker-revenue-february-2015/> .
45Brian Pempus, Nevada Poker Rooms Collect $10.32 Million
in May, Cardplayer.com, Jun. 26, 2015, <http://www.card
player.com/poker-news/18983-nevada-poker-rooms-collect-10-
32-million-in-may> .
46Howard Stutz, Sandoval Signs Bills Seen Boosting Sports-Betting
Handle in Nevada, Las Vegas Rev.-J., Jun. 3, 2015, <http://
www.reviewjournal.com/business/casinos-gaming/sandoval-signs-
bills-seen-boosting-sports-betting-handle-nevada> ; Howard
Stutz, Gov. Sandoval Signs Bill Allowing Slot Machines with
Skill Factor, Las Vegas Rev.-J., May 21, 2015, <http://
www.reviewjournal.com/business/casinos-gaming/gov-sandoval-
signs-bill-allowing-slot-machines-skill-factor> .
47N.J. Stat. Ann. §§ 5:12-1 to 5:12-233 (as amended).
48Chris Palmeri, New Jersey Governor Signs Bill Allowing
Online Gambling, Bloomberg Bus., Feb. 27, 2013, <http://
www.bloomberg.com/news/articles/2013-02-26/new-jersey-
governor-christie-signs-law-allowing-online-bets-1-> .
49SeeWayne Parry, As 4 of its 12 Casinos Closed, Atlantic City
Casino Industry Grew Operating Profit 44 Percent, Associ-
ated Press, Apr. 7, 2015.
50Lu, Online Gambling Revenues Fall Short, supra note 42;
Ryan Hutchins, Christie Overplayed Hand on NJ Internet Gam-
bling, Star-Ledger (Newark, NJ), Feb. 26, 2014, <http://
www.nj.com/politics/index.ssf/2014/02/christie_made_bad_
bet_on_online_gambling_revenue.html> .
51See supra text accompanying notes 29–32.
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Background

FIs Must Comply with Obligatory Laws & Regulations 
at the Federal & State Level

Casinos, MSBs and other FIs face many challenges 
today, including: financial performance, shareholder 
value, fierce competition, and Regulatory Pressure

In USA, these FIs are supervised/regulated by:
• The IRS
• FinCEN
• State Banking or Gaming Regulators



Origin of Reporting Requirements
• Currency & Foreign Transactions Reporting Act of 

1970 (aka, the BSA) requires U.S. financial 
institutions to assist U.S. government agencies to 
detect and prevent money laundering

• FIs include: banks; credit unions; foreign bank 
branches/agencies; casinos; card clubs; insurance 
companies; travel agencies; car, boat, or airplane 
dealers; securities brokers/dealers; MSBs; jewelers; 
pawnbrokers; and futures/commodities brokers



Money Laundering Reporting 
Crimes

• Money Laundering Control Act (1986),            
18 U.S.C. §§ 1956 and 1957, gave law 
enforcement new weapons to combat 
drug trafficking 

• Two basic categories of crimes: 
–Not complying with reporting requirements

–Certain acts that help launder funds



Money Laundering/Financial Crimes 

• Money laundering alive and well globally.
• A 2014 State Department report:

– 66 countries (including U.S., Afghanistan, Iran, Iraq, 
Mexico, China, Japan, Israel, Canada, and the U.K.):
“primary concern” for money laundering

– 69 countries as a “concern” for money laundering



• In 2010, estimated proceeds from all financial 
crimes in US (except tax evasion): $300 billion
– Illegal drug sales: $64 billion
–All other forms (mostly fraud): $236 billion

• Fraud proceeds rarely start off as cash, but 
criminals use MSBs, check cashers, ATMs, and 
normal bank or brokerage transfers to cash out 
fraud proceeds

2015 National Money Laundering Risk Assessment

Money Laundering/Financial Crimes 



• Cases show: illicit proceeds from drug trafficking, illegal 
gambling, and fraud are placed in casinos directly as 
cash or transferred via wire or check

• Most significant ML vulnerability: accessing foreign 
funds of questionable origin through US casinos, patron 
using some money at property, then withdrawing 
remainder in US or elsewhere

• Minimal gaming often indicator of ML

• Challenge: licit and illicit cash often indistinguishable
2015 National Money Laundering Risk Assessment

Money Laundering/Financial Crimes 



Casino AML Program Requirements
***31 1 CFR R §§1021.210(b)(2)(i) i) –– (v)

1. System of internal controls to assure ongoing 
compliance

2. Internal and/or external independent testing 
for compliance

3. Training of casino personnel
4. Individual or individuals to assure day-to-day 

compliance 
5. Procedures for using all available information 
6. The use of automated programs to aid in 

assuring compliance 



Money Laundering Crimes (Reporting)

• CTR: each deposit, withdrawal, exchange of currency or 
other payment of currency > $10,000 by, through, or to FI

• Form 8300: any transaction > $10,000 in “coin or 
currency,” of the U.S. or another country

• CMIR: transporting, mailing, or shipping > $10,000 in 
currency/monetary inst. at once into or out of U.S. 

• Structuring: crime to breaking up transactions to avoid 
reporting requirements

• Suspicious Activity Report



History of SARs

• Annunzio-Wylie AML Act of 1992: Required financial 
institutions to file SARs

• Depository Institutions started filing in 1996
• MSBs started filing in 2002
• Casinos/Card Clubs and others starting filing in 2003
• Form itself has undergone several facelifts, most 

recently in 2012



Dec. 2003 FinCEN Guidance: 
Casino Suspicious Activity Reporting Guidance

• Must at “minimum… have . . . a system of internal 
controls reasonably designed to prevent money 
laundering”  

• Casino required to use ALL AVAILABLE information 
to engage in due diligence designed to prevent 
money laundering 



Why to File a SAR

Casino MUST file SAR if know, suspect, or have 
reason to suspect transaction: 

(1) involved funds derived from illegal activity or is 
intended or conducted in order to hide or disguise 
funds or assets derived from illegal activity; 

31 CFR § 103.21 (Issued Dec 2003) 



Why to File SAR (con’t)

What are “Funds Derived from Illegal Activity?”
• The phrase “funds derived from illegal activity” 

means the monetary proceeds of a criminal act.
• Example. A drug trafficker sells drugs to a user for 

$500. The money received from the drug purchaser, 
the $500, is proceeds of the drug sale and is "funds 
derived from illegal activity.”



Why to File a SAR

Casino MUST file SAR if know, suspect, or have 
reason to suspect transaction: 

(2) were designed to evade the reporting/recordkeeping 
requirements of the BSA; 

31 CFR § 103.21 (Issued Dec 2003) 



Why to File SAR (con’t)

What is a transaction that “Is Designed to Evade BSA 
Requirements?”
• Example. Patron conducting an $11,000 cash 

transaction attempts to bribe a casino employee 
not to file a CTR.

• Example. Patron asks cage employee how much 
money he can cash out before employee must 
complete paperwork.



Casino MUST file SAR if know, suspect, or have reason 
to suspect transaction: 

(3) had no business or apparent lawful purpose or was not 
the sort in which the particular customer would normally 
be expected to engage, AND institution knew of no 
reasonable explanation for the transaction after examining 
the available facts; or 

31 CFR § 103.21 (Issued Dec 2003) 

Why to File a SAR



Why to File SAR (con’t)

What is a Transaction that “Serves No Business or 
Apparent Lawful Purpose?”
• Some transactions may be conducted in such a way 

that they appear unusual or suspicious, i.e., broken 
up transfers, unknown beneficiaries, inconvenient 
routing of funds. 

• However, additional facts, if known by the reporting 
business, might disclose a reasonable basis for 
what, at first, appears unusual or suspicious.



Casino MUST file SAR if know, suspect, or have reason 
to suspect transaction: 

(4) Involves use of the FI to facilitate criminal activity.

31 CFR § 103.21 (Issued Dec 2003) 

Why to File a SAR



Why to File SAR (con’t)
What is a transaction that “Involves Use of the FI to 
Facilitate Criminal Activity?”
• Example. An MSB suspects that a customer is sending a money 

transfer in order to fund a terrorist organization.
• It is important to note that size alone, such as a large cash transaction 

or money transfer, should not be a determining factor in the decision 
to file a SAR. 

• Factors that should contribute to that decision, however, include the 
following: the size, frequency and nature of the transactions; the 
MSB’s experience with the customer and other individuals or entities 
associated with the transaction (if any); and the norm for such 
transactions within the MSB’s line of business and geographic area.



• Where a subject has been identified, timeline:
– Identification of suspicious activity and subject: Day 0
– Deadline for initial SAR filing: Day 30
– End of 90 day review: Day 120
– Deadline for continuing activity SAR with subject 

information: Day 150 (120 days from the date of the 
initial filing on Day 30)

• Where a subject has NOT been identified, timeline:

– Identification of suspicious activity: Day 0

– Deadline for initial filing if subject not identified: Day 60

FinCEN Guidance -http://www.fincen.gov/whatsnew/html/sar_faqs.html

When to File SAR



Fraud Cases
Investigated nvestigated

and/orand/or
Prosecuted 

B/C ofB/C of
SARS

Mortgage

Insurance

InvestmentFood
Stamp

Mail

Health
Care

Securities

Real Estate

Check
Wire Bank

Bankruptcy

SARs Matter



SARs Matter

Month 2012 2013 2014 2015

January 0 503 3,480 4,404

February 0 569 3,025 3,912

March 0 1,287 3,326 3,890

April 54 2,400 3,321 4,190

May 54 2,515 3,617 4,222

June 90 2,413 3,488 4,282

July 194 2,883 4,560 4,494

August 263 2,803 4,770 4,093

September 279 3,034 4,114 --

October 376 3,117 4,431 --

November 386 2,982 4,021 --

December 423 2,999 4,422 --

Subtotal 2,119 27,505 46,575 33,487

Casinos/Card Clubs Filings (March 2012-Aug 2015)



Recent Cases 
• Casino patron wires large amounts of funds to pay 

for services or put on account, but the money 
comes from originators casino could not link to the 
customer/patron.  

• That same customer’s wires come from businesses, 
cities, or countries to which he has no visible link. 

• That customer also breaks up his wire transfers into 
numerous smaller transfers.

http://www.nytimes.com/2013/08/28/us/lasvegas-casino-settles-in-
money-laundering-inquiry.html



1. 1998: FinCEN fines $477,000
2. Repeated BSA violations back to 2003
3. Violations discovered in prior IRS exams
4. Failed to: 

-report suspicious transactions;
-properly file CTRs; 
-keep appropriate required records; 

Recent Cases 

FinCEN Fines Trump Taj Mahal Casino Resort $10 Million for Significant and 
Long Standing Anti-Money Laundering Violations

http://www.fincen.gov/news_room/nr/html/20150306.html (March 2015)



1. Failed to develop and implement AML program
2. No compliance officer/responsible person
3. No independent testing
4. No training
5. Failed to file thousands of CTRs
6. Mgt willfully facilitated suspicious transactions and 

provided hints about avoiding U.S. & foreign laws
7. Mgt helped UC agents posing as money launderers 

Recent Cases 

FinCEN Fines Tinian Dynasty Hotel & Casino $75 Million for 
Egregious Anti-Money Laundering Violations 

http://www.fincen.gov/whatsnew/html/20150603.html (June 2015)



• Casino had private gaming salons for top patrons
• They can gamble millions, often anonymously
• No AML scrutiny, leading to biggest and riskiest 

transactions going unreported
• Failed to monitor large suspicious wires from 

overseas branch offices

Recent Cases 

FinCEN Reaches $8 Million Settlement with Caesars Palace for 
Lax Anti-Money Laundering Controls on High Rollers

http://www.fincen.gov/news_room/nr/html/20150908.html (Sept. 2015)



1. Highly deficient internal controls
2. Inadequate independent testing
3. Deficient training

Recent Cases 

FinCEN Reaches $8 Million Settlement with Caesars Palace for 
Lax Anti-Money Laundering Controls on High Rollers

http://www.fincen.gov/news_room/nr/html/20150908.html (Sept. 2015)



4. Didn’t use all available information across depts.
5. Failed to file over 100 SARs during exam period re: 

-unidentified guests team play at VIP gaming salons;
-suspicious transactions at branches; 
-3rd party payments by businesses and individuals; 
-structuring; minimal play and bill stuffing; 
-chip walking; and 
-observed suspicious behavior by individual patrons 

Recent Cases 

FinCEN Reaches $8 Million Settlement with Caesars Palace for 
Lax Anti-Money Laundering Controls on High Rollers

http://www.fincen.gov/news_room/nr/html/20150908.html (Sept. 2015)



1. 2011: California GCB consent fine: $550,000         
re: loansharking at club (1/2 stayed)

2. BSA program and reporting violations from March 
2009 through April 2012

3. Failed to:
-establish/implement effective AML program;
-report nine identified suspicious transactions

Recent Cases 

FinCEN’s First Card Club Enforcement Action Leads to $650k 
Settlement with California’s Oaks Card Club

https://www.fincen.gov/whatsnew/html/20151217.html (December 2015)



Kevin Rosenberg
Lowenstein & Weatherwax, LLP

Rosenberg@
LowensteinWeatherwax.com

(310) 307-4547

Questions?



A Primer on Casino Bankruptcy Proceedings
Robert W. Stocker II
Peter J. Kulick*

Introduction



Federal Bankruptcy Law

Jurisdictional Matters

of all of the property, wherever
located, of the debtor as of the commencement of such
case, and of property of the estate

Bankruptcy Court Abstention

Casino Licenses as Property of the
Bankruptcy Estate

Village of Rosemont v.
Jaffe



a revocable
privilege granted by the state and is not a property
right

Jaffe

Jaffe

Jaffe

Jaffe

In re New York City Off Track
Betting Corp.

Jaffe

Jaffe

Jaffe

In re Elsinore Shore Assoc.

In re Elsinore Shore Assoc

In re Elsinore Shore
Assoc

In re Elsinore
Shore Assoc.

In
re Elsinore Shore Assoc



Jaffe

The Federal Bankruptcy Code – 11
U.S.C. § 101, et seq.

11 U.S.C. § 362 Automatic Stay

applicable to all entities

res

11 U.S.C. § 525 Anti Discrimination
Limitation on Regulatory Actions

may not

Role of a Chapter 11 Trustee or Debtor in
Possession Under the Federal Bankruptcy
Code



State Gaming Regulations

State Regulation of Casinos

Michigan Act





Licensing and Regulation of Key
Personnel and Employees of Casinos



Licensing and Regulation of Owners of
Casinos

Tribal Corporations as Debtors
Under the Federal Bankruptcy
Code

In re

Conclusion
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Chapter 11 Proceedings Involving
Casino Businesses
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